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PER CURIAM.

Defendant was convicted, following a jury trid, of two counts of fird-degree crimina sexud
conduct, MCL 750.520b; MSA 28.788(2), and two counts of second-degree crimina sexua conduct,
MCL 750.520c(1)(a); MSA 28.788(3)(1)(a). Defendant was sentenced to a term of 100 to 220
months imprisonment for each conviction, the sentences to run concurrently. Defendant appedls as of
right, and we affirm.

Defendant first argues tha the tria court erred in faling to give a prdiminary indruction
regarding diminished capacity. We disagree. Thisissue is not preserved because there was no request
for such an indruction a the commencement of trid, MCR 6.412(B), or prior to any testimony
regarding diminished capacity. People v Grant, 445 Mich 535, 547; 520 NW2d 123 (1994).
Defendant states that the issue of presenting a diminished capacity ingdruction was raised below, but fails
to acknowledge that the discusson involved final indructions to be given following dosng arguments.
Defense counsd did not request that a diminished capacity ingtruction be given prior to this discusson
regarding find ingructions. Furthermore, defendant falled to establish any prgjudice as a result of this
unpreserved, nonconditutional plain error.  Grant, supra. Accordingly, defendant’'s clam of
indructiond error iswithout merit.

Defendant next argues thet trid counsel was ineffective for failing to object to the prosecution’s
rebutta witness, Dr. Firosa Van Horn, falling to object to the scope of her testimony, and faling to
request a cautionary indruction regarding the limited use of the testimony. We disagree. Pursuant to
MRE 706, a court-gppointed expert may be called to testify by the court or any party. Accordingly,
the prosecution was entitled to cal Dr. Van Horn as a rebutta witness. Tria counsd was not required
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to raise a meritless objection. People v Torres (On Remand), 222 Mich App 411, 425; 564 Nw2d
149 (1997). Furthermore, while MCL 768.20a(5); MSA 28.1043(1)(5) limits the use of defendant’s
datements at tria, the information dicited from Dr. Van Horn was admissble because it served as the
foundation for her opinion. MRE 703; MRE 705; People v Pickens, 446 Mich 298, 334-335; 521
NW2d 797 (1994). Additionaly, it should be noted that tria counsal used the opportunity to attack the
foundation for Dr. Van Horn's opinion based on her acceptance of the victim's verson of events and
her lack of medicad knowledge concerning alcoholic blackouts. Defendant has failed to overcome the
presumption that trid counsdl’s actions weretrid strategy. People v Ho, 231 Mich App 178, 191; 585
NwW2d 357 (1998). Findly, while trial counsd did not request a cautionary instruction regarding Dr.
Van Horn's testimony, defendant has failed to demongtrate any resulting prejudice or that the outcome
would have been different. 1d. Accordingly, defendant’s contention that trid counsd was ineffective is
without merit.

Lagtly, defendant argues that the trid court erred in denying his motion for a new trid and a
Ginther! hearing. We disagree.  The trid court did not abuse its discretion in denying defendant’s
motion. People v Lemmon, 456 Mich 625, 648 n 27; 576 NW2d 129 (1998).

Affirmed.
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