STATE OF MICHIGAN
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STATES OF AMERICA and PAUL ROZNOWKI,

Individualy and as an agent/servant/employee of the
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Defendant- Appellee. ON REMAND

Before: Gribbs, P.J., and Murphy and Gage, JJ.
GAGE, J. (dissenting).

As | did in our previous condderation of this matter, Local 3126 of the Nat’'| Ass' n of Letter
Carriers of the USA v Judge-McKee Ins Agency, Inc, unpublished opinion per curiam of the Court of
Appeals, issued 4/3/98 (Docket No. 198934) (Gage, J. dissenting), | again respectfully dissent.

The Supreme Court remanded this case for recongderation in light of its opinion in Harts v
Farmers Ins Exchange, 461 Mich 1, 10-11; 597 NW2d 47 (1999), in which it held that an insurance
agent owes no duty to advise a potentid insured about any coverage unless (1) the agent misrepresents
the nature or extent of the coverage offered or provided, (2) an ambiguous request is made that requires
a daification, (3) an inquiry is made that may require advice and the agent, through he need not, gives
advice that is inaccurate, or (4) the agent assumes an additiona duty by ether express agreement with
or promise to the insured. | find that plaintiffs faled to present documentary evidence suggesting the
existence of any of these specid relationship exceptions to the generd “no duty” rule.

With respect to the question whether defendant misrepresented the scope of plantiffs
coverage, | rely on the same anadyss of the record set forth in my previous dissent. Plaintiffs have faled
to specificadly set forth any statements of defendant’s agent that could be deemed misrepresentations.
Fraud and misrepresentation are smilar and require proof that (1) the defendants made a materia
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misrepresentation; (2) it was fadse; (3) when the defendants made it, the defendants knew that it was
fase or made recklesdy without knowledge of its truth or fasty; (4) the defendants made it with the
intent that the plaintiffs would act on it; (5) the plantiffs acted in rdliance on it; and (6) the plaintiffs
auffered damage. Mitchell v Dahlberg, 215 Mich App 718, 723; 547 NW2d 74 (1996).
Circumstances congtituting fraud must be stated with particularity. Kassab v Michigan Basic Property
Ins Ass'n, 441 Mich 433, 442-443; 491 NW2d 545 (1992). Even if, assuming arguendo, “pretty
broad” coverage or a description of “most everything” could be consdered fraudulent
misrepresentations, plaintiffs theory ill fals because, as plantiffs expet's April 1991 letter
establishes, the reiance dement ismissing.

| would &ffirm.

/9 HildaR. Gage



