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PER CURIAM.

Following a jury trid, defendant was convicted of firs-degree murder, MCL 750.316; MSA
28.548. He was sentenced to life without parole. Defendant appedls as of right. We affirm.

Defendant argues that the evidence presented at tria mandated that the defenses of insanity and
diminished capacity be submitted to the jury. Defendant attributes error to the trid court for refusing to
ingruct the jury regarding these defenses. We disagree. We review a clam of ingructiond error de
novo. Peoplev Reid, 233 Mich App 457, 466; 592 NwW2d 767 (1999). However, we will not set
adde, reverse or grant anew trid on the ground of misdirection of the jury, or for error as to any matter
of pleading or procedure, unless in the opinion of the court, after an examination of the entire cause, it
shdl affirmatively appear that the error complained of has resulted in a miscarriage of justicee MCL
769.26; MSA 28.1096. See also MCR 2.613(A).

A trid judge must ingruct the jury on the gpplicable law, and fully and fairly present the caseto
the jury in an understandable manner. People v Moore, 189 Mich App 315, 319; 472 Nw2d 1
(1991). Ingructions must cover each element of each offense charged, dong with al materid issues,
defenses, and theories that have evidentiary support. People v Wess, 235 Mich App 241, 243; 597
Nw2d 215 (1999). An ingruction that iswithout evidentiary support should not be given. Id.

MCL 768.21a MSA 28.1044(1) statesin pertinent part:

(1) It is an affirmative defense to a prosecution for a crimind offense that the
defendant was legaly insane when he or she committed the acts condtituting the offense.
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An individud is legdly insane if, as a result of mentd illness ... that person lacks
subgtantia capacity ether to gppreciate the nature and quality or the wrongfulness of his
or her conduct or to conform his or her conduct to the requirements of the law. Menta
illness or being mentaly retarded does not otherwise conditute a defense of legal
insanity.

(3) The defendant has the burden of proving the defense of insanity by a
preponderance of the evidence.

The insanity statute was amended by 1994 PA 56, which took effect on October 1, 1994.
Prior to the amendments, the amount of evidence required of the defendant sufficient to overcome the
presumption of sanity was minimd. People v Savoie, 419 Mich 118; 349 NW2d 139 (1984).
However, “the sufficiency of the evidence is [to be resolved by] the jury unless there is no evidence a
dl upon a material point.” Id. a 126 (emphasisin the origind).

After 1994, lega insanity is consdered an affirmative defense and a defendant has the burden of
proving the defense by a preponderance of the evidence. People v McRunels, 237 Mich App 168,
173; 603 NW2d 95 (1999); MCL 768.21a; MSA 28.1044(1):

Before the 1994 amendment, if a defendant proffered even minimd evidence of
insanity, the prosecution was required to prove beyond a reasonable doubt that the
defendant was sane. Guided by the authority dready discussed, we conclude that the
amendment was substantive and not procedura, because the prosecutor’s burden is
lessened and the defendant’s burden is increased such that he must prove by a
preponderance of the evidence that he was insane a the time of the crime. [Id. at 180.]

The defense of diminished capacity comes within the codified definition of legd insanity and is
thus subject to the same procedura requirements that are statutorily imposed on the insanity defense.
See, e.g., People v Anderson, 166 Mich App 455, 464; 421 NW2d 200 (1988).

Where there is insufficient evidence of insanity, no insanity ingruction is necessary, and the
falure of the trid court to ingtruct on insanity is not error. Savoie, supra at 130. Without concluding
whether the “minima evidence’ threshold or the “ preponderance of the evidence’ threshold appliesin
this case, our review of the record convinces us that defendant failed to present any materid evidence
demondrating hisinsanity a the time of the offense. See Savoie, supra at 126.

The record demondtrates extendive and unequivocd testimony that defendant was not insane at
the time he killed the nineteen-month-old victim. Evidence was presented that defendant suffered from
a least two persondity disorders that, under certain stressful Stuations, may have caused him to engage
in violent behavior. However, the record is devoid of testimony from any expert or lay witness that
equated these events of decompensation to periods of insanity as defined by Statute. To the contrary,
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athough evidence was presented regarding what occurred during and after defendant’s apparent
decompensation, there was no basis on which any witness could conclude that defendant was legdly
insane a the time of the victim's death. Our review of the record shows that defendant was able to
appreciae the wrongfulness of his conduct, that he decided to inflict injury on the victim, and that he
was cgpable of conforming his conduct to the requirements of the law at the time of the offense.

Defendant argues that there was post-incident evidence showing he decompensated and that
this decompensation rendered him insane.  Expert testimony indicated that after a period of
decompensation defendant could be expected to be withdrawn, lethargic, internaly attaching shame and
citicizing himsdf.  Our review of the record reveds tha, after committing the offense, defendant
gppeared to have a very flat effect, seemed unconcerned and uncaring, and was at the point of being
lethargic. Contrary to defendant’s argument, this testimony only served to establish that defendant may
have suffered from a period of decompensation & the time he killed the victim. However, unequivoca
testimony, even in light of this evidence, showed that defendant was not insane a the time the offense
was committed. Thus, we are persuaded that any evidence of decompensation could not satisfy the
“minimal evidence’ threshold, let aone a “preponderance of the evidence” threshold, because the
implicit evidence of decompensation constituted no evidence on a materid point. See Savoie, supra at
126.

Defendant’s dlaim of insanity was without any evidentiary support. Thus, no insanity ingruction
was necessary and the trid court's refusd to ingtruct the jury regarding this defense, as well as the
defense of diminished capacity, was not error. Savoie, supra at 130; Wess, supra at 243.

Defendant dso argues that the trid court erred in falling to ingtruct the jury on the offense of
involuntary mandaughter. Again, we disagree. A tria judge must ingtruct the jury on the gpplicable law,
and fully and fairly present the case to the jury in an undersgandable manner. Thus, ajudge must ingtruct
on lesser included offenses when so requested and if supported by the evidence. Moore, supra at 319.
Ingtructions must cover each eement of each offense charged, dong with dl materid issues, defenses,
and theories that have evidentiary support. Wess, supra a 243. An indruction that is without
evidentiary support should not be given. Id.

In Michigan, the pendty for mandaughter is codified, but the definition is left to the common
law. People v Datema, 448 Mich 585, 593; 533 NW2d 272 (1995). Involuntary mandaughter is
defined as

the killing of ancther without mdice and unintentiondly, but: (1) in doing some unlawful
act not amounting to a felony nor naturally tending to cause death or great bodily
harm; or (2) in negligently doing some lawful act in itsdf; or (3) by the negligent
omisson to perform a legd duty. [Id. a 596 (emphasis added); see dso People v
Clark, 453 Mich 572, 478; 556 NW2d 820 (1996).]

Involuntary mandaughter contemplates an unintended result and thus requires something less that an
intent to do great bodily harm, an intent to kill, or the wanton and wilful disregard of its naturd



consequences. Datema, supra a 606. Mandaughter is not a necessarily included offense of murder,
but may be a cognate lesser offense if the evidence adduced at trial would support a guilty verdict.
People v Beach, 429 Mich 450, 476; 418 NW2d 861 (1988).

Before a court ingructs on a cognate lesser offense, it must examine the specific evidence to
determine whether it would support a conviction of the lesser offense. People v Pouncey, 437 Mich
382, 387; 471 NW2d 346 (1991), reh den 437 Mich 1285; 474 NW2d 291 (1991). Giving an
indruction on a lesser offense which has no evidentiary bas's detracts from the rationdity and reliability
of the factfinding process. Moore, supra at 319.

As noted above, to fall within the definition of involuntary mandaughter, the killing must be the
result of an unlawful act not amounting to a felony, negligently performing a lawful act, or negligent
omisson. Datema, supra a 596. The record in the present case shows that, a the very least,
defendant committed the unlawful act of second-degree child abuse, afdlony. Defendant admitted that
he bit the nineteen-month-old victim’'s hands and forearms on the day she died. He aso admitted to
pushing her down and forcibly punching her three or four times while she was lying on the floor.
Defendant admitted to hitting the victim in the chest with some force. He dso admitted to “ headbutting”
the victim after picking her up off the floor. Evidence presented at triad demondtrated that there were
over twenty different areas of externd injuries on the victim’'s body. The record shows that there was
internd bruising of internd organs, primarily the heart and that these injuries resulted from a blow to
victim's chest.  Findly, there is no dispute that the victim died from the injuries inflicted by defendant.
These unlawful actions congtituted a felony under the child abuse statute. MCL 750.136b(1)(e); MSA
28.331(2)(1)(e). Therefore, defendant’'s actions did not fal under the definition of involuntary
mand aughter and the triad court was not required to grant defendant’ s request to ingtruct the jury on this
lesser offense. Pouncey, supra at 387; Moore, supra at 319.

Affirmed.
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