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PER CURIAM.

Defendant gppeds as of right from hisjury trid convictions of two counts of first-degree crimind
sexual conduct (CSC I), MCL 750.520b(1)(b)(i); MSA 28.788(2)(1)(b)(i), and one count of second-
degree crimina sexua conduct (CSC I1), MCL 750.520c(1)(b)(i); MSA 28.783(3)(1)(b)(i).
Defendant was sentenced to concurrent terms of eight to twenty years imprisonment for each CSC |
conviction, and eight to fifteen years imprisonment for the CSC Il conviction. We affirm.

Defendant’ s sole contention on apped is that he was denied the effective assstance of counsd.
Defendant contends that his trial counsd was ineffective because he faled to confirm his undersanding
of a report describing DNA test results with a representative of the independent laboratory that
conducted the tests, and then based his entire trid strategy on his misnterpretation of those test results.
Defendant maintains that defense counsd’ s error denied him afair trid.

Effective assstance of counsd is presumed, and the defendant bears a heavy burden of proving
otherwise. People v Effinger, 212 Mich App 67, 69; 536 NW2d 809 (1995). In order for this Court
to reverse due to the ineffective assstance of counsd, defendant must show that his counsd’s
performance fell below an objective standard of reasonableness, and that the representation so
prejudiced defendant that he was denied the right to a fair trid. People v Pickens, 446 Mich 298,
302-303; 521 NW2d 797 (1994). To establish prgudice, defendant must show that there is a
reasonable probability that, but for counsd’s error, the result of the proceeding would have been
different. Id. at 314.

The pertinent portion of the report in question reads as follows:
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Based on the results listed above, the DNA profiles obtained from the nonsperm and
sperm fraction of the panties (Item 5) are consistent with the DNA profile obtained from
the reference sample of [complainant] (Item 7) and different than the DNA profile
obtained from the reference sample of Carl Burke (Item 8); therefore, [complainant]
can not be excluded as the source of the genetic materid in these samples. Thereisno
indication of DNA foreign to [complainant] in these samples. Statidtical estimates can
be caculated upon request for these samples.

Defendant’s trid counsd tedtified at the hearing for a new trid that he understood the test results to
mean that there was sperm or semind fluid present in the sample tested that did not match the DNA
characteristics of defendant. In other words, defendant’s trid counsel believed that the report was
clearly exculpatory. However, the representative from LabCorp, the independent testing facility,
tedtified a trid that the term “sperm fraction” did not mean that sperm or semind fluid was present in
the sample tested, that al of the DNA materid present was consstent with complainant, and that there
was no DNA present that matched the DNA of defendant or was in any way foreign to complainant.
Defendant’s trid counsdl recaived the test results a day or two before trial. He acknowledged that he
did not spesk to the andyst who performed the test or to the representative from LabCorp before trid.

While we agree with defendant that his tria counsd did not adequately prepare for trid, we are
not persuaded that prejudice resulted from his lack of preparation. See People v Caballero, 184 Mich
App 636, 640; 459 NW2d 80 (1990). Defendant contends that in trial counsel’ s opening statement, he
logt dl credibility with the jury by stating that the scientific evidence would prove that defendant did not
“penetrate anybody.” We find that dthough defense counsd may have overdtated the vaue of the
DNA evidence in his opening statement, he accurately conveyed the crux of the DNA test results to the
jury —the DNA evidence did not implicate defendant in this crime. The DNA evidence in this case was
aneutra factor. In fact, defense counsel was able to bolster defendant’ s case by repeatedly diciting the
concluson from the LabCorp representative that none of the evidence tested matched the DNA
characterigtics of defendant.

Although defendant contends that defense counsd’'s sole drategy was based on his
misinterpretation of the DNA test results, the record shows that defense counsel incorporated severd
well argued themes throughout his defense of defendant: that evidence was mishandled, that the police
faled to properly invedtigate, that the victim was encouraged by an interviewing officer to say that
penetration occurred, that the victim was persuaded by her mother to fabricate the charges so that she
could gain a stronger bargaining position during the divorce, and that there was inconsstent testimony by
prosecution witnesses. Defense counsdl clearly did not rely solely on the evidence pertaining to
defendant’ s DNA to exculpate defendant.

Findly, in light of the other evidence presented & trid, including the complainant’ s testimony, the
medica testimony, and defendant’ s own statements regarding the incident, we are



not persuaded there is a reasonable probability that, but for defense counsd’s fallure to confirm the
DNA test results, the outcome of the proceedings would have been different. Pickens, supra at 314.

Affirmed.
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