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PER CURIAM.

Faintiffs goped by right from the order denying their motion for partiad summary disposition and
granting defendant’ s motion for summary disposition under MCR 2.116(1)(2). We affirm.

Paintiff Blakewoods Surgery Center is a freestanding ambulatory surgica center.  When
plantiffs application for participating provider status with defendant was denied, plaintiffs filed suit
seeking a declaratory judgment that defendant had violated the Nonprofit Hedth Care Corporation
Reform Act [“NHCCRA”], MCL 550.1501 et seq.; MSA 24.660(101) et seq. Specificdly, plaintiffs
dleged that defendant’s criteria for participation were unauthorized by statute and condtituted an ultra
vires mpostion of an additiond tier of need in conflict with the certificate of need issued by the gate
before licensure. Plaintiffs also contended that defendant’s criteria for participation, even if authorized
by daute, were an unconditutional delegation of date power to a privae entity. Findly, plantiffs
clamed that their facility had been illegaly excluded from participation because it was physcian-owned.



After plantiff moved for partid summary dispostion, the trid court rgected these arguments and
granted summary disposition to defendant under MCR 2.116(1)(2). The court based its ruling, in part,
on the fact that the NHCCRA does not provide for a private cause of action in circuit court to enforce
the act by hedlth care providers.

This Court reviews atrid court’s decison on amotion for summary disposition de novo. Spiek
v Dep't of Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998). If it appears to the court
that the opposing party, rather than the moving party, is entitled to judgment, the court may render
judgment for the opposing party under MCR 2.116(1)(2).

In BPS Clinical Laboratories v Blue Cross & Blue Shield of Michigan (On Remand), 217
Mich App 687, 698; 552 NW2d 919 (1996), this Court, citing MCL 550.1619(2) and (3); MSA
24.660(619)(2) and (3), held that “[o]nly the Attorney Generd and the Insurance Commissioner are
entitled to enforce the [NHCCRA] directly againgt a hedlth care corporation.” The pane further ruled
that “[tlhe only private right of action directly ajaingt a hedth care corporation authorized by the
[NHCCRA] is an action by a subscriber againgt a hedlth care corporation for damages.” 1d., citing
MCL 550.1402(11); MSA 24.660(402)(11). If a health care provider clams that a hedth care
corporation has violated the act, the recourse provided in the Satute is to “commence an action in the
Ingham Circuit Court to compel the Insurance Commissioner to enforce the act.” Id. Additiondly, a
hedlth care provider can petition the attorney generd to commence an action to enjoin violations of the
act. See MCL 550.1619(1) and (2); MSA 24.660(619)(1) and (2). The act contains no provision,
however, for a private right of action such as that brought in the ingtant case.

Moreover, the NHCCRA created new rights and duties that did not exist a common law. In
such situations, this Court has held:

Where anew right or anew duty isimposed by statute, the remedy provided by
the gatute for enforcement of the right or for nonperformance of the duty is exclusve
unless the remedy is plainly inedequate. Plaintiff was not precluded from communicating
its concerns to the Attorney Generd’s office or to the local prosecutor. These parties,
being specifically designated by the Legidature to act in Stuaions such as these, are
sufficiently capable of forwarding plaintiff’s grievance in the gppropriate forum when the
circumstances so dictate.  Because plaintiff is not without an adequate remedy, we
conclude that it lacked standing to raise the . . . issue in the trid court. [Detroit Area
Agency on Aging v Office of Services to the Aging, 210 Mich App 708, 716-717;
534 NW2d 229 (1995) (citations omitted).]

In this case, plaintiffs were not subscribers and were seeking equitable relief rather than damages.
Faintiffs were not without an adequate remedy because they could have brought an action in Ingham
Circuit Court to compe the Insurance Commissioner to enforce the act or petitioned the Attorney
Generd’s office to investigate their claim of discrimination.  Consequently, the trid court did not err in
dismissng plantiffs clams because, under BPS Clinical Laboratories, supra at 698, and Detroit
Area Agency on Aging, supra at 716-717, plaintiffs did not have standing to bring a cause of action
directly againgt defendant to enforce the act.



Faintiffs clam that their arguments could not be reasonably dedt with by the Insurance
Commissioner — and that a private right of action in circuit court was therefore appropriate — because
the NHCCRA effectively precludes a thorough review by the Insurance Commissioner of defendant’s
provider plans for two to three years after their implementation. See MCL 550.1509; MSA
24.660(509). This statutory review scheme was vadidly enacted by the Legidature, however, and we
are not a liberty to dter it. Moreover, plaintiffs could have petitioned the attorney generd to undertake
an earlier review of defendant’s allegedly illegd actions. See MCL 500.1619; MSA 24.660(619).

Faintiffs further contend that a private right of action in circuit court was appropriate in this case
because the Insurance Commissioner does not have the power to review a clam that defendant acted
uncondtitutionaly but is ingtead drictly limited to determining whether defendant met the statutory goas
of the NHCCRA. However, adminigrative agencies are empowered to consder arguments framed in
condtitutional terms as long as they relate to the agency’s authorized powers. See, eg., Wikman v
Novi, 413 Mich 617, 646-647; 322 NW2d 103 (1982), Johnston v Livonia, 177 Mich App 200,
208; 441 NwW2d 41 (1989), and Jackson Co Education Assn v Grass Lake Bd of Education, 95
Mich App 635, 641; 291 NW2d 53 (1979). The Insurance Commissioner has been delegated the
power to regulate and review defendant’s provider class plans and can therefore, in the context of
assessing whether defendant has achieved the NHCCRA's datutory goals, entertain dlegations that
such plans are unconditutiona in light of other exiding laws. See In re 1987-88 Medical Doctor
Provider Class Plan, 203 Mich App 707, 713; 514 NW2d 471 (1994) (Insurance Commissoner, in
reviewing provider class plans, is to consider the effect of other legidation). Moreover, the atorney
generd may seek an injunction to prohibit defendant from “transacting business, receiving, collecting, or
disbursng money, or acquiring, holding, protecting, or conveying property if that corporate activity is
not authorized under [the NHCCRA].” MCL 550.1619(1); MSA 24.660(619)(1). Therefore,
plaintiffs contention that their dlegations could never be reviewed absent a private right of action is
without merit. The fact remains that plaintiffs arguments ultimately derived from the NHCCRA, and,
under exigting case law, the NHCCRA provides no authority for plaintiffs to bring a private cause of
action against defendant under the act.” Clinical Laboratories, supra at 698, and Detroit Area
Agency on Aging, supra at 716-717.

Paintiffs suggest that certain of their arguments did not involve an dleged violation by defendant
of the NHCCRA but rather an dlegation that aspects of the NHCCRA itsdf are uncongtitutiond.
Specificdly, plaintiff sdates “If [defendant’ | separate, independent [evidence of need] determination is
authorized by [the NHCCRA], this would be an uncongtitutiona delegation of licensure power to a
quas-public entity without sufficient standards [or] an uncondtitutional amendment by reference or
implication in violation of [the Michigan conditution].” While plaintiffs are correct that an action

1 We note that plaintiffs reliance on Smith v Globe Life Ins Co, 223 Mich App 264; 565 NW2d 877
(1997), reversed in part 460 Mich 446 (1999), and related cases is without merit because the cited
authorities dedlt with the Michigan Consumer Protection Act [“MCPA”], MCL 445.901 et seq.; MSA
19.418(1) et seq., a statute unrelated to the issues presented in this case. Unlike the NHCCRA, the
MCPA expresdy provides for aprivate right of action for violations of the act.



chdlenging the condtitutiondity of the NHCCRA itsalf would be subject to a private right of action in
circuit court, the aforementioned argument is not truly a chalenge to the conditutiondity of the
NHCCRA but is merdy an argument for why defendant’s evidence of need determination should be
rgected. In other words, plaintiffs do not contend that the standards of the NHCCRA are
uncondtitutiond standing done; they smply argue that if the NHCCRA is gpplied in a certain way, an
unconditutiona result would occur. Accordingly, plaintiffs had no private right of action in circuit court
with respect to this argument. Indeed, the Insurance Commissioner or the attorney generd, in assessing
whether defendant has complied with the NHCCRA, is free to entertain such arguments regarding how
the NHCCRA should be applied. See Johnston, supra at 207-208 (an action involving the Tax
Tribuna wherein this Court stated “while the circuit court has been recognized to have jurisdiction over
purdy conditutiond clams dfecting taxation, the mere fact that a particular issue might be framed in
condtitutional terms does not grant jurisdiction to the circuit court to the exdlusion of the Tax Tribund”).2

Even if plantiffs did have a private right of action with respect to their dlegation that the
alowance of defendant’s evidence of need determination was uncongtitutional, we would find no bass
for reversa. Indeed, this Court has previoudy indicated that a determination of need made by the state
saves a different purpose than a determination of need made by defendant. See Psychological
Services of Bloomfield, Inc v Blue Cross & Blue Shield of Michigan, 144 Mich App 182, 185-186;
375 Nw2d 382 (1985). Defendant’s determination of need focuses only on the needs of defendant’s
subscribers, as opposed to the needs of the public as a whole, and defendant has the authority to
establish standards to limit the number of participating providers where necessary to keep costs down
and quaity high. See MCL 550.1504; MSA 24.660(504). Therefore, plantiffs argument that
defendant should not be alowed to impose an additiond tier of need is unavailing.

2 In their complaint, plantiffs indicated that “[I]f the provider dass plan is, substantively, non

reviewable by any entity for athree year period, then [the delayed review period] is a due process
violation.” Although this was arguably a condtitutiona chalenge to the statute that was properly subject
to a private right of action in circuit court, the circuit court did not address this argument. The trid

court’s falure to address this argument, however, was harmless, snce the basis tenet of plaintiffs

argument — that the provider class plan is not reviewable by any entity for a three-year period —is
incorrect. Indeed, MCL 500.1619; MSA 24.660(619) allows the attorney genera to sue for an

enforcement of the NHCCRA and does not impose any time delays on such asuit. Moreover, plaintiffs
effectively waived any argument relaing to the dleged unconditutiondity of the delayed review period
by giving it only cursory trestment in their appelate brief. See In re Coe Trusts, 233 Mich App 525,
537; 593 NwW2d 190 (1999). Indeed, plaintiffs do not even argue that the trid court erred in failing to
address this issue; they merdly Sate a one point in ther brief that “the Legidature could not have
intended that the power it has delegated to [defendant] . . . be nonreviewable for athree year period”
and that “[c]ondtitutiond requirements . . . dictate that the [circuit court] maintains primary jurisdiction
for substantive review.”



Faintiffs remaining issues are rendered moot in view of our concluson that plaintiffs lacked
gtanding to bring suit directly against BCBSM to enforce the NHCCRA; consequently, we decline to
address them.

Affirmed.
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