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PER CURIAM.

Paintiff appeds by delayed leave granted the trid court’s order granting defendant’s motion for
summary disposition pursuant to MCR 2.116(C)(7). Wereverse.

On April 30, 1996, plantiff filed suit in federa court dleging violaions of the federa public
accommodations law, title I1 of the Civil Rights Act of 1964, 42 USC 2000a et seg. On December 6,
1996, plantiff filed suit in Wayne Circuit Court dleging racid discrimination in violation of the Elliot-
Larsen Civil Rights Act, MCL 37.2101 et seq; MSA 3.548(101) et seq. Thefederal and state actions
were based on the same transaction. Defendant moved for summary disposition in the federd action,
and plaintiff moved to amend his complaint to add the state claim. An order entered that provided that
plaintiff’s motion to amend the complaint was granted, and the federa action was voluntarily dismissed
with prgjudice by the parties. Defendant then moved for summary digposition in state court pursuant to
MCR 2.116(C)(7) and (C)(10), arguing that res judicata precluded the continuation of the state action
due to the dismissal with prgudice in federd court. Defendant also asserted that plaintiff could not
satisfy his burden in demondrating racid discrimination. Thetrid court held that res judicata barred the
date action and granted defendant’s motion for summary disposition pursuant to MCR 2.116(C)(7)
without reaching the issue of the merits of plaintiff’ sracid discrimination dlam.

Haintiff argues that the voluntary dismissa of the federa action does not bar plaintiff’'s Sate
action based on res judicata. We agree. “The affidavits, together with the pleadings, depostions,
admissions, and documentary evidence then filed in the action or submitted by the parties, must be
conddered by the court when the motion is based on subrule (C)(2)-(7) or (10).” MCR 2.116(G)(5).
When reviewing a dispositive motion based on MCR 2.116(C)(7), we must accept as true the plaintiff’'s
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well-pleaded dlegations and congtrue them in a light nost favorable to the plaintiff. Stabley v Huron-
Clinton Metropolitan Park Authority, 228 Mich App 363, 365; 579 NwW2d 374 (1998). We
review summary disposition determinations de novo. 1d.

In Bergeron v Busch, 228 Mich App 618, 620-621; 579 NW2d 124 (1998), this Court
discussed the doctrine of resjudicata

The gpplicability of res judicata is a legd question that this Court reviews de
novo. Michigan has adopted a broad application of res judicata that bars clams arisng
out of the same transaction thet plaintiff could have brought but did not. The doctrine
sarves a two-fold purpose: to ensure the findity of judgments and to prevent repetitive
litigation. However, in order for the first action to bar the second, res judicata requires
that (1) the prior action was decided on the merits, (2) the matter contested in the
second case was or could have been resolved in the first, and (3) both actions involved
the same parties or their privies. [Citations omitted.]

The burden of demondrating that a judgment in another action is res judicata is on the paty so
contending. Admiral v Dep’t of Labor, 149 Mich App 344, 353; 386 NW2d 193 (1986).

In Pierson Sand & Gravel, Inc v Keeler Brass Co, 460 Mich 372, 384; 596 Nw2d 153
(1999), our Supreme Court held that when federal claims are dismissed prior to trid, the “federa court
clearly would have dismissed the Sate clams if there are no exceptiond circumstances that would give
the federd courts cause to retain supplementd jurisdiction.” However, the Court dso held that the
federa court could retain supplementa jurisdiction over state claims under exceptiond circumstances.
Id. at 386. Exceptiona circumstances include the defendant’s failure to direct the court’s attention to
the wesakness of the federa clam prior to a subdantid invesment of time, the supplementa clam
invokes a question of ggnificant federd policy, the supplementd cams were sgnificantly addressed
prior to dismissa of the federd clams, and the case is prepared for trial. |d. Therefore, where al
federd clams are dismissed prior to trid and no exceptiond circumstances exist that would give the
federa court grounds to retain supplementd jurisdiction over the state claims, then it is clear tha the
federa court would not have exercised its supplementd jurisdiction over the remaining state clams. 1d.
at 387. Accordingly, res judicata will not bar a sate proceeding involving the state claims where the
federd court has not exercised supplementd jurisdiction over the sate clams. Id.

In the present case, there is no indication that exceptiona circumstances were presented. There
is no evidence that any judicid resources were expended on the consideration of the state clams.
Rather, review of the record reveds that the state claim was added just prior to the dismissal of the
action. In fact, the state claim was dlowed to be included in the amended complaint in the same order
that voluntarily dismissed the federd clam. Because the federd



clams were dismissed prior to trid and exceptiona circumstances have not been identified, res judicata
does not act to bar this state litigation. Pierson, supra.

Reversed and remanded. We do not retain jurisdiction.*

/s Harold Hood
/s David H. Sawyer
/9 Mark J. Cavanagh

! We note that the trid court did not reach the remaining issue of defendant’s chalenge to  plaintiff’'s
ability to prove the ements of his clam. Accordingly, we do not address the issue athough the trid
court isfree to do so on remand.



