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PER CURIAM.

Defendant Antonio Cozzitorto gppeds by delayed leave granted. He challengesthetrid court’s
orders denying his requests to conduct a blood test' and a related evidentiary hearing so that he could
prove that he was not the father of Susan Cozzitorto’'s baby in this divorce action. We remand.

|. Basic Facts And Procedurd History

The parties married in 1992 and Susan Cozzitorto gave birth in January 1996, while she and
Antonio Cozzitorto were still married. From 1992 to 1996, the Cozzitortos separated on a number of
occasions, including a lengthy period preceding the baby’s birth. During this last separation, Susan
Cozzitorto lived in Michigan and Antonio Cozzitorto lived in North Carolina. However, gpproximately
eight months before the child's birth, Susan Cozzitorto vidted Antonio Cozzitorto in North Caroling, at
which time they had sexud relations. Despite their reunion, Susan Cozzitorto filed for divorce in North
Carolina during the vist. About eight months later, Antonio Cozzitorto was present when Susan
Cozzitorto gave hirth, despite his claimed doubts about the child's paternity. However, according to
Susan Cozzitorto, not only did Antonio Cozzitorto generdly accept her baby as his child, he ingsted that
she induce labor a month early so he could be present at the baby’ s birth.

! The parties refer to a“DNA blood test.” We understand this term to mean a test that would compare
Antonio Cozzitorto's DNA with the child's DNA by taking samples of their blood, rather than testing
that would merely compare their blood types to exclude Antonio Cozzitorto as the baby’ s father.



Subsequently, Susan Cozzitorto filed a complaint for divorce in Kent County in which she
dleged that Antonio Cozzitorto is her child’s father. In his answer, Antonio Cozzitorto acknowledged
that a child had been born during their marriage, but * questioned” the child's paternity “due to the fact
that the parties had numerous separations during the possible time of conception.” The trid court
entered atemporary order for support, custody, and vigitation, in which it awarded the parties joint lega
custody, gave sole physica custody to Susan Cozzitorto with reasonable vigtation for Antonio
Cozzitorto, and ordered him to pay child support.

Antonio Cozzitorto then filed a motion asking the tria court to order a blood test that would
establish the baby’s paternity. He asserted that he had doubts concerning whether he was the baby’s
father because “the parties had numerous separations and were not living together during the possible
time of conception of the subject child.” He argued that it would make the most sense to determine
paternity at the outset of the case. Susan Cozzitorto, however, objected to conducting such atest.
She argued that Antonio Cozzitorto's unsubstantiated allegation that the parties were not together & the
time of conception was insufficient to judify a blood test to upset the presumption that Antonio
Cozzitorto was the baby’ s father.

Initidly, the trid court agreed that Antonio Cozzitorto was entitled to know whether he fathered
the child. The trid court aso concluded that the child was too young to be traumatized by the test and
the related questions about paternity. Thus, the tria court ordered Antonio Cozzitorto ordered to pay
for the tests. However, Susan Cozzitorto moved for recongderation, arguing that Antonio Cozzitorto
had failed to rebut the presumption that the child was his. In its May 16, 1997 order granting the
motion for reconsideration,? the trial court reasoned that the presumption that a child born in wedlock is
legitimate is strong and Antonio Cozzitorto's dlegations were weak “with little factud bas's to support
them.” Furthermore, according to the trid court, Antonio Cozzitorto had acknowledged the child as his
own for more than ayear. Asareault, the tria court ruled that Antonio Cozzitorto was estopped from

denying paternity.

Following thetria court’s ruling on the motion for reconsideration, Antonio Cozzitorto withdrew
the answer he had filed in the action. Susan Cozzitorto proceeded pro confesso even though the tria
court did not hold a hearing to determine if she met the prerequisites for proceeding in that manner.
Instead, Susan Cozzitorto testified before a friend of the court referee that the dlegations in her
complaint were gill true, she was not pregnant, and she gill wanted adivorce. Thetrid court ultimately
entered a judgment granting the divorce, which awarded Susan Cozzitorto custody of the child and
required Antonio Cozzitorto to pay support.

Antonio Cozzitorto then hired a new attorney and filed a timely motion to set asde, dter, or
amend the divorce judgment and to stay enforcement of the child support, parenting time and related

2 We note that two judges presided over this case in the circuit court. However, the judge who entered
the order granting the motion for a blood test was the same judge who granted the motion for
reconsideration.



provisons of the judgment pending the results of a court-ordered blood test confirming that he was the
baby's father. As a result of a recently adopted Kent Circuit Court adminigtrative order, which
alocated some judicia duties to referees as part of the reorganization that created the family court, a
family court referee heard Antonio Cozzitorto's motion. At the hearing on the motion, Antonio
Cozzitorto argued that the trid court’s order granting reconsideration, in effect reveraing its earlier ruling
on the motion for a blood test, deprived him of an evidentiary hearing on “nonaccess at the period of
conception.” By declining to order a blood test to confirm paternity, he so clamed, the trid court
prevented him from gathering the “best evidence” of paternity. Further, he contended, the doctrine of
estoppel did not gpply in this case because he had filed his origind motion “about one year after the
birth of the child” and case law had established that estoppel did not bar a paternity chalenge brought
even two years after a child's birth. Finaly, Antonio Cozzitorto sought to introduce an April 6, 1998
letter from the Univergity of Alabama that reported “swab test” results performed on sdiva indicating
that he was genetically excluded as the child' s father.

Susan Cozzitorto objected to the test results as “immateria and irrdlevant” for purposes of this
post-judgment hearing, which was not intended to be an evidentiary hearing. Moreover, Susan
Cozzitorto asserted that Antonio Cozzitorto could not have taken a sdiva sample from the child in
March because he had not seen the child snce December. Accordingly, she accused Antonio
Cozzitorto of perjury.

The referee refused to examine the letter reporting the swab test results because Antonio
Cozzitorto had not laid a proper foundation for it. The referee likened Antonio Cozzitorto's decision to
withdraw his answer to the complaint to agreeing to the terms of the divorce judgment. The referee
indicated that he was unwilling to redease Antonio Cozzitorto from the judgment smply because he
regretted it.

When Susan Cozzitorto filed a motion in the trid court to enter an order conforming to the
referee’ s decison, Antonio Cozzitorto responded by moving to strike the motion.  The trid court
conducted a hearing on May 29, 1998 concerning these competing motions and indicated that it would
sign Susan Cozzitorto's proposed order “so the record can be complete.” However, the trid court
expressed concern about the degree of authority delegated to the referee pursuant to the Kent Circuit
Court adminidrative order authorizing the referee to handle the matter.  As a result, the trid court
ingructed the parties to chalenge, in briefs, the new adminigtrative process.

The trid court’s decision prompted Antonio Cozzitorto to move to set aside the May 29, 1998
order. Having failed to obtain afavorable ruling on his motion to set aside, dter, or amend the judgment
in order to obtain a blood test to determine paternity, he dso moved for an evidentiary hearing on
paternity after a blood test had been performed. Antonio Cozzitorto appended the sdiva swab test
results to his motion. When the trid court held a hearing on this round of motions, it asked Antonio
Cozzitorto whether the May 29, 1998 decision should be treated as law of the case and whether this
Court offered the proper forum for reveraing its previous ruling. Antonio Cozzitorto responded that his
motion was appropriate under MCR 2.612. Ultimatdly, the trid court denied his motions after
conducting an “independent analysis,” and reasoning in pertinent part:



| look at 2.612, subsection (C), specificdly, the grounds found in subrule 1 A,
B and C, and acknowledge that was made within one year of the entry of the judgment
of divorce.

But what is it that the defendant told me or wishes to make representation that
was't dready known or couldn’t have been discovered at the time — a atime prior to
the entry of this judgment of divorce?

Wi, he can't dam the birth of the child was a surprise for that neglect in
making inquiry with regard to paternity was in some manner, in my opinion, excusable
or the product of mistake or smple inadvertence.

| have no newly discovered evidence which could not have been discovered by
the father any time during which his suspicion was generated from the beginning of the
birth of the child until certainly one year before the complaint was filed.

And | cannot say under the circumstances here, that knowing that the child was
born under circumstances of which were known to him and under circumstances which
he knew to exig a the time that he sgned a dipulation to proceed and sgned a
subsequently entered judgment, are product of any kind of fraud.

In sum and substance, if this were a matter presented to me for review, | do
believe [the trid court's May 16, 1997] opinion in retrospect, in which he reversed
himsdf and denied the blood test, has a strong lega basis but, independent of that, |
don’'t know that any of the three grounds have been met to my satisfaction.

The resulting July 15, 1998 order stated:

The Court finds that none of the grounds found in Michigan Court Rule 2.612
have been met.

The Court further finds that the Motion of the Defendant, filed subsequent to the
entry of the Judgment of Divorce, mirrors the Motion filed by Defendant and heard by
[thetrid court] in 1997.

The Court duly notes that the Stipulation to proceed to Judgment, dated June
30, 1997, was signed by counsdl for Defendant subsequent to the re-determination by
[the trial court] wherein he denied the Motion for DNA testing. Ao, the Judgment
entered March 20, 1998, was signed by both attorneys and both parties. It is to be
noted that said Judgment refers to the Defendant as the father of [the child] and cdlls for
the payment of child support. The Stipulation to proceed withdraws the answer of
Defendant.



The Court’s study of the pleadings of Defendant concerning the current Motion
for DNA testing does not set forth any facts which were not known or could not have
been discovered at the time of the first Motion for DNA testing.

The Court further finds that there are no facts evidencing excusable neglect nor
any facts which would give riseto avaid clam of fraud.

[1. Motion For A Blood Test And Judicia Estoppe
A. Standard Of Review

Wereview atrid court’s decision to reconsder an earlier ruling, effectively reversing that earlier
ruling, for an abuse of discretion. See In re Beglinger Trust, 221 Mich App 273, 279; 561 NW2d
130 (1997).

B. TheTrid Court’sRuling

In granting Susan Cozzitorto's motion for reconsderation, the tria court reversed itsdf and
disdlowed the blood tests Antonio Cozzitorto requested, relying on Guise v Robinson, 219 Mich App
139; 555 NW2d 887 (1996), overruled by Van v Zahorik, 460 Mich 320; 597 NW2d 15 (1999).
The trid court cited Maxwell v Maxwell, 15 Mich App 607, 617; 167 NwW2d 114 (1969), for the
proposition that “there gill remains a * strong, though rebuttable, presumption of legitimacy.”” Relying
on Guise, supra at 143-146, and Soumis v Soumis, 218 Mich App 27, 33-35; 553 NW2d 619
(1996), the triad court concluded that Antonio Cozzitorto was “estopped” from claiming that he was not
the father, because he had “since the child’ s birth” acknowledged the child as his own.

The trid court correctly observed that there is a strong lega presumption that “children born
during a marriage’ are legitimate, which may only be rebutted by “clear and convincing evidence.”
Atkinson v Atkinson, 160 Mich App 601, 605; 408 NW2d 516 (1987). The tria court then
erroneoudy trested Antonio Cozzitorto's “motion for paternity blood testing” as the evidentiary hearing
regarding paternity and, consequently, prematurely applied the presumption that he was the child's
father. However, there was no “papable error” in the underlying order, as required under MCR
2.119(F)(3), to merit reversing the earlier motion to grant the testing. As we explain below, it was the
second ruling, not the original order, that was erroneous.

C. The Procedura Sequence

There is no reasonable way to condirue the trid court’sinitid hearing on the motion to permit a
blood test as an evidentiary hearing. At that Stage, Antonio Cozzitorto had to move the trid court to
order blood testing because Susan Cozzitorto refused to dlow the child to undergo testing voluntarily.
As a reault, the firsd hearing on the blood test issue involved only whether blood testing was
gopropriate. Although Susan Cozzitorto atempted to offer evidence of arline tickets showing her vigt
to North Carolina, and family photos, the hearing never actudly developed into an evidentiary hearing.
The trid court’s initid ruling was, therefore, limited to determining whether blood testing was
gopropriate. After consdering any potentia harmful effects on the child, and assgning any and dl costs
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to Antonio Cozzitorto, the trid court properly dlowed the testing under this first ruling. Smply put,
Antonio Cozzitorto had a right to have the DNA blood-testing performed because he had a right to
rebut the strong presumption of paternity with the best possible evidence. Serafin v Serafin, 401 Mich
629, 635-636; 258 NW2d 461 (1977); Atkinson, supra at 606-607.

Had Antonio Cozzitorto aready obtained the DNA test evidence and then requested an
evidentiary hearing, the strong presumption of paternity clearly would have applied & that stage and he
would have had the burden of rebutting the presumption. By reversing its initid decison, the tria court
prevented Antonio Cozzitorto from obtaining the potentid best evidence of nonpaternity and from
proceeding to the evidentiary hearing stage where he could have offered any other evidence he had to
establish that he was not the child’ s father.

In Shepherd v Shepherd, 81 Mich App 465, 470-471; 265 NW2d 374 (1978), this Court
held that the trial court committed error requiring reversal when it denied the putative father the right to
blood tests to determine paternity. We reasoned that the trial court’s decison rendered the putative
father in that case “totaly unable to present his potential best evidence required to overcome the
presumption of legitimeacy.” 1d. & 470. The ingructions for remand to the tria court noted that
“[s]hould such tests disclose nonpaternity, then that portion of the judgment pertaining to support for the
minor child, Danid, is reversed,” but “[s]hould such test results inconclusively disclose paternity, the
judgment of divorceis affirmed.” Id. at 471.

Although we do not adopt these specific ingructions for remand, we have quite enough
evidence here to demondrate that te trid court abused its discretion by granting the motion for
recond deration without having sufficient evidence of paternity. Not only did it reverseits earlier, proper
ruling, the trid court applied the presumption in favor of paternity without first holding an evidentiary
hearing. Because the question of paternity has not yet been established, we hesitate smply to reverse
the trial court’s order granting reconsderation. If, indeed, there is competent evidence that Antonio
Cozzitorto's is the child' s father then we would affirm the trid court’s concluson on the paternity issue,
effectively affirming the divorce judgment as awhole, dbeit for different reasons. We do not, however,
have any such evidence on the record at thistime, making remand necessary. On remand, the trid court
must permit the blood test and hold an evidentiary hearing to dlow the parties to establish the child's

paternity.

In light of the way we resolve this issue, and because we have essentialy granted the remedy
Antonio Cozzitorto seeks, we need not address the other issues he raisesin his gppedl.

Remanded for further proceedings congstent with this opinion. We do not retain jurisdiction.
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