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PER CURIAM.

In these seven consolidated cases, defendant Homeowner Construction Lien Recovery
Fund (“the Fund”) appeals as of right from final ordersin varioustria courts awarding payments
to plaintiff under the Michigan Construction Lien Act, MCL 570.1101, et seg. In each case,
homeowners hired contractors to perform residential construction and fully paid the contractors
under their individual contracts. The contractors, however, did not fully pay for the construction
materials supplied by plaintiff. Most of the contractors became uncollectable, leaving the Fund
as plaintiff’s recourse. The Fund paid the cost of materials in every case, but disputed the trial
courts' findings that it was obligated to pay the “time-price differential” of 1.7 percent a month
(essentialy a service charge for late payment) that was part of plaintiff’s standard agreement with
the contractors. We affirm each case.

A directly analogous situation, again involving plaintiff Erb Lumber, existed in Erb
Lumber Co v Homeowner Construction Lien Recovery Fund, 206 Mich App 716; 522 NW2d
917 (1994). In Erb, this Court held that the time-price differential charged by plaintiff to builders
for late payments was recoverable. Id. at 720-721. The Court reasoned that because a provision
regarding the time-price differential was included in the contract between plaintiff and the
general contractor, and because “the amount of the lien is calculated by taking the lien claimant’s
contract price, less the amount already paid on it,” see MCL 570.1107, plaintiff was entitled to
recover the time-price differential from the Fund. 1d.



Under MCR 7.215(1)(1), we are obligated to follow Erb unless it has “been reversed or
modified by the Supreme Court, or by a special panel of the Court of Appedls....” The Fund
contends that a modification of Erb occurred in Vugterveen Systems v Olde Millpond, 454 Mich
119; 560 NW2d 43 (1997).

In Vugterveen, the property owner fired both his general contractor and subcontractor
after a portion of the work had been done on two condominium projects. Vugterveen, supra at
125-126. The owner then hired others to complete construction. 1d. When the subcontractor
filed a foreclosure action on its construction lien, the owner defended by showing that he had
paid more to complete the projects than he had agreed to pay the original general contractor. 1d.
at 126-127.

The Vugterveen Court considered whether MCL 570.1107(6) invalidated the
subcontractor’slien. That section states:

If the real property of an owner or lessee is subject to construction liens,
the sum of the construction liens shall not exceed the amount which the owner or
lessee agreed to pay the person with whom he or she contracted for the
improvement as modified by any and al additions, deletions, and any other
amendments, less payments made by or on behalf of the owner or lessee, pursuant
to either a contractor’s sworn statement or a waiver of lien, in accordance with
thisact. [MCL 570.1107(6).]

The Court noted that the act’s purpose was to protect both property owners and builders and that
no specific language in the act provided for a situation in which an owner hired a second general
contractor to complete a job and ended up paying more than the original contract price. Id. at
128-129. The Court further noted that the act is to be liberally construed to effectuate its
purposes and that to invalidate an otherwise valid subcontractor’s lien under the circumstances
would not give effect to the purpose of protecting builders. 1d. The Court held that the owner
“may not use payments made on the second general contract as a defense to [the subcontractor’ s|
lien because the payments were not made on the relevant contract.” Id. at 129.

The Court further held, however, that the owner could use payments made on the first
genera contract as a defense to the subcontractor’s lien. The Court noted that the owner “will
have a defense to [the subcontractor’s] lien if it can show that the sum of payments made
pursuant to sworn statements and waivers of lien under the [original] contract plus [the
subcontractor’s] claim of lien exceed the price of the [original] contract.” 1d. The Fund contends
that under this language, it need not pay the time-price differential at issue in the instant case,
because including the time-price differential essentially holds the owner responsible for more
than that for which he contracted. The Fund contends that “[tlhe Vugterveen [C]ourt’s
recognition of the way in which a lien is limited — in favor of the homeowner — necessarily
dictates that a homeowner cannot be held responsible, via a construction lien, for the time-price
differential which seeks only to increase the contract amount for which the homeowner will
ultimately be responsible.”



We cannot agree that Vugterveen modified the holding of Erb. Indeed, Vugterveen
addressed a different issue from that raised in Erb. It considered whether a homeowner can be
held responsible, by way of liens, for a total price that exceeds the origina contract amount.
That consideration is not the issue in the instant case. Vugterveen did not address whether a
subcontractor could recover a time-price differential from the Fund. Accordingly, Erb remains
precedential on the issue and squarely resolves the issues raised in the appeals. The tria courts
did not err in ruling that plaintiff could recover the disputed charges.

Each caseis affirmed.
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