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The Court orders that the motion for reconsideration is GRANTED, and this Court's
opinions issued June 8, 2004, are hereby AMENDED for the sole purpose of correcting the opinions’
heading. The corrected heading for the opinions is attached to t}ns der. In all other respects the
opinions remain unchanged. N {
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| concur with parts | and Il of the majority opinion that class certification was properly
granted by the trial court. | write separately to say that leave to appeal in this case was
imprudently granted on the balance of the issues before this Court. | note that leave to appeal
was originally denied by this Court. Unfortunately, the Supreme Court remanded this case to be
heard as on leave granted. Creech v W.A. Foote Mem'| Hosp, Inc, 456 Mich 887; 636 Nw2d
138 (2001). Other than the class certification issue, none of the issues in this case are ripe for a
motion under MCR 2.116(C)(10)." The balance of the issues need further record development
before this Court can properly render a decision on the merits of these issues.

Other than the trial court’s order certifying this matter as a class action, | would vacate
thetrial court’s ordersin regard to parts 111 and IV of the majority opinion, and | would remand

1| also concur with that portion of part 111 of the majority opinion that vacates the trial court's
findings that plaintiffs claim was one for negligence.



the case to the trial court for further proceedings. Once the lower court record is further
developed, the parties are free to refile their motions for summary disposition.?

/s Peter D. O’ Connell

2 | write separately simply to state that leave should not have been granted in this complex case
until such time as the record is further developed. The trial court was in fact appropriately
managing avery complicated case.



