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PER CURIAM.

Respondent Nicole Foote appeals as of right the July 11, 2008 default judgment against
her that determined she was not James Bryant Boyer’s daughter and that required her and her
mother to pay petitioners fees and costs in the amount of $14,700. Respondent filed a petition to
set aside the default judgment. On September 4, 2008, the probate court denied respondent’s
petition, holding that respondent failed to establish good cause. We vacate the September 4,
2008 opinion and order and remand for reconsideration of respondent’s petition to set aside.

I. FACTS AND PROCEDURAL HISTORY

Respondent, a college student at Michigan State University, was appointed personal
representative of Boyer's estate. Petitioners, on the belief that respondent was not Boyer's
daughter, filed a petition to remove respondent as personal representative of the estate and to
determine Boyer’s heirs. Petitioners scheduled the depositions of respondent and her mother for
April 7, 2008. Respondent and her mother did not appear for the depositions. Petitioners then
filed a motion to compel, and the probate court issued a scheduling order. The order directed
respondent and her mother to appear for depositions on May 5, 2008. The scheduling order also
set July 11, 2008, as the date for a contested hearing. Respondent and her mother did not appear
on May 5, 2008, for the ordered depositions. After petitioners filed a motion to show cause, the
trial court ordered respondent and her mother to appear for depositions on July 7, 2008, and to
pay petitioners costs of $4,500. Respondent and her mother did not appear for their depositions,
nor did they pay the $4,500.



On July 11, 2008, petitioners, but not respondent, appeared for the contested hearing. At
the request of petitioners, the probate court entered a default judgment against respondent. The
judgment declared that respondent was not the daughter of Boyer and removed respondent as
personal representative of Boyer's estate. The probate court also ordered respondent and her
mother to pay $14,700 to petitionersin fees and costs.

Three weeks later, on August 1, 2008, respondent filed a petition to set aside the default
judgment. She argued that, because she was Boyer’s biological daughter, it would be a manifest
injustice to allow the default judgment to stand. She presented the probate court with a copy of
her birth certificate that listed Boyer as her father and the results of a DNA test that concluded
there was a 99.9997 percent probability that she was Boyer's daughter. Respondent also
presented her own affidavit, as well as affidavits from her mother and acquaintances of Boyer,
establishing that Boyer publicly recognized her as his daughter. In addition, respondent asserted
that her failure to attend the depositions and court hearings was not out of defiance or disrespect
for the court. She explained that she was a college student, living away from home, and had
relied on her mother for advice. Respondent’s mother averred that she had advised respondent
not to attend the April 7, 2008, and July 7, 2008 depositions, and that respondent did not attend
the May 5, 2008 deposition because she was sick. A physician’s note, dated May 5, 2008, was
presented to the probate court. Respondent’s mother also averred that, because no additional
notice of the July 11, 2008 hearing was sent, she and respondent did not know that the
scheduling order was still in effect.

The probate court denied the petition to set aside. It stated that “simply not participating
in the proceedings is not excusable” and that respondent’s “failure to appear at her depositions or
the [July 11, 2008] hearing is not good cause and it is not excusable neglect.” The probate court,
not finding good cause, stated that “it does not reach the issue of a meritorious defense.”

1. GOOD CAUSE

Respondent argues that good cause existed to set aside the default judgment. She claims
that the probate court erred in not considering her meritorious defense in determining whether
good cause existed. We review a lower court’s decision on a motion to set aside a default
judgment for a clear abuse of discretion. Shawl v Spence Bros, Inc, 280 Mich App 213, 220; 760
NwW2d 674 (2008). “Although defaults are not favored, neither is setting aside defaults.” Saffian
v Smmons, 477 Mich 8, 15; 727 NW2d 132 (2007).

MCR 2.603(D)(1) provides:

A motion to set aside a default or a default judgment, except when
grounded on lack of jurisdiction over the defendant, shall be granted only if good
cause is shown and an affidavit of facts showing a meritorious defenseis filed.

The defaulting party bears the burden of demonstrating good cause and a meritorious defense.
Saffian, 477 Mich at 15. The elements of good cause and a meritorious defense are separate
guestions, and the questions are not to be blurred. Alken-Ziegler, Inc v Waterbury Headers
Corp, 461 Mich 219, 229-234; 600 NW2d 638 (1999); Shawl, 280 Mich App at 233.
Nonetheless, “there is interplay between the two: If a party states a meritorious defense that
would be absolute if proven, alesser showing of ‘good cause’ will be required than if the defense
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were weaker, in order to prevent a manifest injustice.” Shawl, 280 Mich App at 237 (quotation
and alternation omitted). A court must look at the totality of the circumstances when evaluating
the good cause and meritorious defense elements. Id at 237-238.1

In her petition to set aside the default judgment, respondent presented evidence of an
absolute defense. She presented evidence that she was Boyer’s daughter and that she and Boyer
had a parent-child relationship that began before she was the age of 18 and continued until
Boyer’s death. See MCL 700.2103(a); MCL 700.2114(1)(b)(iii). Because respondent presented
credible evidence of an absolute meritorious defense, respondent only needed to make a lesser
showing of good cause. Shawl, 280 Mich App at 237.

The probate court failed to analyze respondent’ s petition to set aside the default judgment
under the proper legal framework. It decided the element of good cause without any
consideration to respondent’s meritorious defense. In doing so, the probate court failed to
recognize that the meritorious defense asserted by respondent, which was absolute, lessened the
required showing of good cause. 1d. Because the probate court did not operate under the proper
legal framework, we vacate the September 4, 2008 opinion and order, and remand for
reconsideration.” On remand, the probate court shall determine whether, under the totality of the
circumstances, respondent has made the requisite lesser showing of good cause required to
prevent manifest injustice in light of respondent’ s absolute defense.

[1l. FEESAND COSTS

Respondent also contends that the probate court erred when it ordered her and her mother
to pay fees and costs in the amount of $14,700 because petitioners failed to provide
documentation supporting the amount actually incurred. The probate court imposed sanctions
against respondent and her mother for failure to comply with court orders, and respondent does
not argue that the probate court was without authority to impose sanctions. She only challenges
the amount of the sanctions. “The party requesting attorney fees must show that the attorney
fees were incurred and that they were reasonable.” Mclntosh v Mclntosh, 282 Mich App 471,
483; 768 NW2d 325 (2009). Petitioners, in requesting sanctions, only provided the probate court
with estimates of the amounts of the fees and costs they had incurred. On remand, respondent
shall be given the opportunity to contest the estimates provided by petitioners.

! This Court has provided a nonexhaustive list of factors a court should consider in determining
whether a party has shown good cause. Shawl, 280 Mich App at 238.

2 We decline petitioners request to affirm the default judgment as a proper exercise of the
probate court’s discretion to impose discovery sanctions. A review of the record convinces us
that the default judgment was entered because respondent failed to appear for the contested
hearing. Indeed, the default judgment was entered on July 11, 2008, the day of the contested
hearing. In addition, in denying the petition to set aside, the probate court stated that “the default
judgment was not entered solely as a discovery sanction.”

3 We note that petitioners attached billing records to their response to the motion to set aside the
default judgment.



Vacated and remanded for further proceedings not inconsistent with this opinion.
Respondent, being the prevailing party, may tax costs pursuant to MCR 7.219. We do not retain
jurisdiction.
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