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Before:  JANSEN, P.J., and SERVITTO and SHAPIRO, JJ. 
 
JANSEN, P.J. (concurring) 

 I concur in the result only.   

 I disagree with the majority’s conclusion that plaintiff’s testimony, offered to prove that 
Crocker gave notice of the dangerous condition, was not hearsay.  The statements made by 
Crocker, the declarant, were not made while Crocker was under oath, and are offered to prove 
the truth of the matter, that defendant had notice of the dangerous condition or defect.  MRE 
801(c).   

 However, I agree with the majority that plaintiff provided sufficient evidence to create a 
question of fact that the alleged defect was the result of defendant’s active negligence, and 
therefore, the notice requirement is nevertheless satisfied.  I would reverse on that basis alone.     

 
/s/ Kathleen Jansen 
 


