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Before:  FITZGERALD, P.J., and O’CONNELL and SHAPIRO, JJ. 
 
SHAPIRO, J. (dissenting). 

 I respectfully dissent.  I would remand this case for a trial to determine whether defendant 
should be equitably estopped from denying coverage of plaintiff’s fire loss.1   

 Defendant, Auto-Owners Insurance Company, does not dispute that, for approximately 
15 years, it was paid to insure the home located at 17285 Williamsville Street in Cassopolis and 
that the insurance policy was in effect when the home was destroyed by fire on April 11, 2009.  
Although there was no suspicion of arson, fraud, or other illegal action by the property owner or 
residents, defendant refused to provide coverage for the loss.  Defendant based its refusal on a 
clause in the insurance policy that requires the insured to reside in the home at the time of a 
compensable loss. 

 
                                                 
1 I agree with the majority’s conclusion that the residency clause, if applicable, allows defendant 
to deny the claim pursuant to our Supreme Court’s opinion in Heniser v Frankenmuth Mut Ins 
Co, 449 Mich 155; 534 NW2d 502 (1995). 

 



 
-2- 

 The procedural chronology of this case is significant.  After defendant denied the 
insurance claim, plaintiff sued for breach of contract.  Defendant answered that it was not 
obligated under the policy pursuant to the residency clause.  Both parties filed motions for 
summary disposition on the question of liability.  Plaintiff raised two arguments: first, that the 
policy provided for coverage as written; second, that even if the policy did not provide for 
coverage as written, defendant’s course of conduct as to other claims over several years estopped 
defendant from relying on the residency clause to deny plaintiff’s claim.  The trial court initially 
found for plaintiff, concluding that the policy provided coverage and directed that the case 
proceed to trial on damages only.  However, following the trial on damages, the court changed 
its view of the policy language, vacated its prior order, and issued an order granting summary 
disposition to defendant. 

 Significantly, the trial court never addressed plaintiff’s estoppel claim in either of its 
orders.  In its first ruling on the cross-motions for summary disposition, the court ruled that 
plaintiff was entitled to coverage under the policy, and, therefore, did not reach the estoppel 
question.  In its second ruling on the cross-motions, the court stated that it had changed its view 
of the policy language, but again did not address the estoppel issue.  Accordingly, plaintiff filed a 
motion for reconsideration, noting this remaining issue.  The trial court denied the motion for 
reconsideration without explanation. 

 Therefore, although the issue of estoppel was raised below, the trial court failed to rule on 
it.  Because the evidence creates a question of fact whether the elements of estoppel are present, 
we must remand the case for trial. 

 In 1994, Lonnie Null, plaintiff’s brother-in-law, obtained an insurance policy from 
defendant for the home he owned at 17285 Williamsville Street in Cassopolis.  Lonnie obtained 
the policy through Berkey Insurance Agency.  Three years later, in February 1997, Lonnie 
entered into a land contract to sell the home to plaintiff, Elizabeth Null, and her husband, 
Thomas Null,2 Lonnie’s brother.  The contract provided that plaintiff and her husband would 
assume the mortgage and be responsible for the payments.  The land contract was recorded with 
the Cass County Register of Deeds in 1997.   As is typical in land contracts, the seller remained 
the deed holder and legal owner while plaintiff and her husband became equitable owners.  The 
mortgagee-bank declined to add plaintiff and her husband’s names to the mortgage.  Therefore, 
the mortgage remained Lonnie’s name, as the legal owner. 

 The mortgagee-bank established an escrow account and included the cost of insurance 
premiums in its monthly mortgage bill.  For some time, plaintiff’s husband paid the mortgage 
and escrow charges directly.  Eventually, after Lonnie gave power of attorney to Martha Allen 
(plaintiff’s mother), plaintiff and Martha established a joint account into which plaintiff would 
deposit funds sufficient to pay the monthly mortgage and insurance bill.  Martha would then 
withdraw these funds and pay the monthly mortgage and insurance bill. 

 
                                                 
2 Thomas Null died in 2009. 
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 By December 6, 2000, Lonnie was having trouble managing his own affairs due to 
alcoholism and his criminal activities.  Accordingly, on that date he executed a notarized power 
of attorney to Allen, plaintiff’s mother, that explicitly stated that he was residing in Indiana, not 
in Cassopolis, Michigan.  The document signed by Lonnie stated:  

 I, Lonnie A. Null, residing at 111 N. 3rd St. Goshen, In. Grant a power of 
attorney to Martha E. Allen, residing at 24710 Idlewild Ave. Elkhart In. for the 
purpose of handling affairs in reference to property located at: 
 17285 Williamsville Street 
 Cassopolis Michigan. 

 [Emphasis added.] 

Martha Allen testified that she informed Berkey of Lonnie’s power of attorney and directed that 
all renewals and other documentation be sent to the Indiana residence.  Moreover, sometime 
between 2002 and 2003, defendant changed the address on the policy from the Cassopolis 
address to 24710 Idlewild Avenue, Elkhart, Indiana. 

 Allen testified that she told Berkey that the address change was necessary because 
“Lonnie wasn’t – he wasn’t living [at the insured home], [and] he wasn’t easy to get ahold of 
when he wasn’t there.”  At his deposition, Lonnie testified that, following the land contract sale, 
he “maintained several residences really[,]” including stays with his mother, “a lady friend in 
Goshen[,]” jail and sleeping drunk under bridges.  He admitted that, “I was drunk for about 
twelve years[,]” and “don’t remember much of anything during that period of time” between 
1994 and 2008.  Plaintiff testified that Lonnie had not lived at the insured home since 1997.  She 
stated that Lonnie stayed there on several occasions, but never for a significant amount of time, 
and not at all since a two-week stay in 2005. 

 Prior to the instant claim, two other losses under the policy were reported to defendant.  
In 2001, a claim was made for a ceiling leak.  Defendant sent an insurance adjuster to review the 
damage, and Allen testified that she showed the adjuster the power of attorney.  At that time, the 
insurance policy contained the same language on which defendant now relies, i.e., that the 
insured had to reside at the home to be eligible for coverage.  Nevertheless, defendant paid the 
claim and did not indicate that Lonnie’s move to Indiana was grounds for denial.    Three years 
later, in 2004, Allen called in a claim for another ceiling leak.  Defendant again paid the claim, 
despite the fact that Lonnie was not residing at the home.  Finally, in 2006, defendant sent a $74 
check to Lonnie for overpayment.  The check and accompanying letter listed Lonnie’s address as 
the 24710 Idlewild Avenue, Elkhart, Indiana. 

 When fire destroyed the home on April 11, 2009, Allen reported the fire to defendant.    
In October 2009, defendant’s agent denied coverage in a letter stating, “It is my understanding 
you have not lived at this location in some time.  In fact, documents I have received show this 
home was sold to Thomas Null and Elizabeth Null in February 1997.”  The letter concluded, 
“Because my investigation has revealed you do not live at this location, Auto-Owners Insurance 
Company must respectfully deny coverage for the damage to this location.”  



 
-4- 

 “The principle of estoppel is an equitable defense that prevents one party to a contract 
from enforcing a specific provision contained in the contract.”  Morales v Auto-Owners Ins Co, 
458 Mich 288, 295; 582 NW2d 776 (1998).  “For equitable estoppel to apply, . . . [plaintiff] must 
establish that (1) . . . [defendant]’s acts or representations induced . . . [plaintiff] to believe that 
the . . . [residency] clause would not be enforced and that coverage would be provided, (2) . . . 
[plaintiff] justifiably relied on this belief, and (3) . . . [plaintiff] was prejudiced as a result of its 
reliance on its belief that the clause would not be enforced and coverage would be provided.”  
Grosse Pointe Park, 473 Mich at 204.  In Morales, our Supreme Court held that an insurance 
company may not rely on a policy provision where its failure to previously enforce the provision 
“‘induced in the mind of the insured an honest belief that the [relevant] terms and conditions of 
the policy . . . [would] not be enforced[.]’”  458 Mich at 298, quoting Pastucha v Roth, 290 Mich 
1, 9; 287 NW 355 (1939) (citations omitted).  In Pastucha, the Court held that by accepting late 
premium payments in the past, the defendant-insurer waived its right to later decline coverage on 
the grounds of that the plaintiff did not timely pay his premium.  290 Mich at 12-13. 

 A reasonable trier of fact could conclude that plaintiff established the elements of 
equitable estoppel.  As early as 2000, Allen informed defendant that Lonnie no longer resided in 
the home.  The land contract evidencing that Lonnie sold the home had been publically recorded 
in 1997.  There is also evidence that, several years before the fire, Allen specifically informed 
defendant that Lonnie was living in Indiana.  Nevertheless, defendant still paid claims under the 
policy in 2001 and 2004.  A reasonable trier of fact could conclude that defendant did so even 
after receiving notice that the insured no longer resided there, and that plaintiff justifiably 
expected that the residency clause was not being enforced and would not be enforced in the 
future. 

 The majority relies on McGrath v Allstate, 290 Mich App 434; 802 NW2d 619 (2010), 
for the proposition that a reporting a change in billing address is not sufficient to create a duty on 
the part of the insurer to further inquire as to the insured’s residence before renewal of the policy.  
However, McGrath is distinguishable because the policy in that case contained a provision 
stating that the insured must “inform [the insurer] of any change in title, use or occupancy of the 
residence premises.”  Id. at 440.  No such provision is present in the instant policy.  Defendant 
renewed the policy annually despite its knowledge that Lonnie was receiving his mail not merely 
at a different address, but in a different state.  Moreover, the McGrath court relied on the public 
policy view that an insurer should not be required to take on a greater risk that than to which it 
originally agreed, and that the insured risk is “affected by the presence of the insured in the 
dwelling and the associated activities stemming from this presence.  Unoccupied or vacant 
homes, with no resident present to oversee security or maintenance, are at a greater risk for 
break-ins, vandalism, fire and water damage[.]”  Id. at 444.  However, the instant case does not 
involve a vacant home or other unplanned-for risk; indeed, the home was resided in by a 
responsible couple rather than by an alcoholic, unemployed, petty criminal.  It is difficult to 
imagine how the defendant’s risk analysis would have changed had it known that plaintiff and 
her husband were residing in the home rather than Lonnie, though it is possible that defendant 
would have been sufficiently pleased with the change so as to lower the premiums. 

 A reasonable trier of fact could conclude that, despite having been informed that Lonnie 
Null no longer resided in the home, defendant paid two claims in 2001 and 2004.  In light of this 
genuine issue of material fact controlling the estoppel issue, and because the trial court never 
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addressed the estoppel issue, I would reverse the court’s grant of summary disposition in favor of 
defendant and remand for trial on plaintiff’s equitable estoppel claim.  Accordingly, I 
respectfully dissent. 

 

/s/ Douglas B. Shapiro 


