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SYLLABUS

1. When unclaimed property transferred to the State under the Minnesota
Unclaimed Property Act, Minn. Stat. 88 345.31-.60 (2016) (“the Act”) is interest bearing,
the State effects a taking under the Minnesota and United States Constitutions if the State
does not compensate the property owner for the lost interest.

2. Because the notice provided by and under the Act to owners of interest-
bearing property valued over $100 is sufficient to inform those property owners that their
unclaimed property is subject to transfer to the State and of steps to take to avoid the
transfer, the Act comports with due process under the Minnesota and United States
Constitutions.

Affirmed in part, reversed in part, and remanded.

OPINION
GILDEA, Chief Justice.
This case involves the constitutionality of the Minnesota Unclaimed Property Act,

Minn. Stat. 88 345.31-.60 (2016). The Act provides that unclaimed property is presumed



abandoned and remitted to and held by the State in its general fund until the owners seek
to reclaim the property. Id. Appellants allege that their unclaimed property was transferred
to the Commissioner of Commerce and held by the State under the Act, and they contend
that the State’s failure to pay interest accrued on the property while it was in the State’s
custody violates the Takings Clauses of the Fifth Amendment to the United States
Constitution, as applied to the states through the Fourteenth Amendment, and the
Minnesota Constitution. U.S. Const. amends. V, X1V, 8 1; Minn. Const. art. I, § 13. They
also assert that the State fails to provide adequate notice to property owners that it takes
custody of their presumably abandoned property, in violation of the Due Process Clauses
of the Fourteenth Amendment to the United States Constitution and the Minnesota
Constitution. U.S. Const. amend. X1V, § 1; Minn. Const. art. I, § 13.

Respondents, Commissioner of Commerce Michael Rothman and the State, moved
to dismiss the complaint. The district court denied that motion, but the court certified the
Takings and Due Process Clause questions to the court of appeals pursuant to Minn. R.
Civ. App. P. 103.03(i). The court of appeals reviewed the certified questions and rejected
the constitutional challenges to the Act. Because we conclude that owners of interest-
bearing bank accounts—but not the owners of the other property at issue in this case—
have a constitutionally protected property right that is taken when the State does not
compensate the owners for the lost interest, and that the notice provided under the Act to
owners of such property valued over $100 is sufficient to satisfy the requirements of due
process, we affirm in part, reverse in part, and remand to the district court for further

proceedings.



FACTS!

Appellants are four property owners whose property was presumed abandoned
under the Act and transferred to the State. Appellant Timothy Hall, Jr. was issued a final
paycheck in an amount under $100 from his employer in 2011. Sometime in 2015, Hall
learned that the funds from this check had been transferred to the State under the Act. Itis
unclear whether Hall has sought the return of his property.

In June 2015, appellant Michael Undlin learned from his attorneys that the State
was holding property payable to him, worth over $100 in value. The previous holders
remitted the property to the State under the Act. The complaint states that Undlin has
begun the process for the return of the property.

Appellant Beverly Herron learned from her daughter, who had searched for
Herron’s name on MissingMoney.com, that the State was holding insurance proceeds in
the amount of $236.57 in Herron’s name. Herron submitted a claim for the return of her
property and received a check for the value of the insurance proceeds.

Finally, appellant Mary Wingfield had an interest-bearing account. In 2014, she
received a letter from the bank asking her to contact it regarding the account, but she did
not do so. The bank later remitted the balance of Wingfield’s account to the State. After
she filed a claim for the return of her property, the State sent Wingfield a check for the

principal amount, which was in excess of $100,000. But the State did not include the value

! On appeal from a motion to dismiss, we accept the facts alleged in the complaint as
true. Finnv. Alliance Bank, 860 N.W.2d 638, 653 (Minn. 2015).



of the interest that would have accrued had the money remained in Wingfield’s account
during the time that the State held the money.

Appellants allege, individually and on behalf of a class of all owners of property
that has been remitted to the State under the Act, that they did not receive sufficient
notice—either from the original holder of their property or from the State—that their
property had been remitted to the State. The complaint further alleges that the notice
deficiency violates appellants’ and the class members’ procedural due process rights.
Finally, the complaint asserts that the Act effects an unconstitutional taking because
claimants do not receive earnings or constructive interest on the unclaimed property after
it is delivered to the State.

Respondents moved to dismiss under Minn. R. Civ. P. 12.02(a), (e), for lack of
subject-matter jurisdiction and failure to state a claim upon which relief may be granted.
The district court denied the motion to dismiss the due process and unconstitutional taking
claims. The court determined that appellants sufficiently alleged a due process claim
because they asserted that the notice provided under the Act is not reasonably certain to
inform those affected that their property is being remitted to the State. The court
determined that appellants also sufficiently alleged a takings claim because respondents
took appellants’ property and put it in a fund for public use, for which appellants are
entitled to just compensation.

Respondents then made a motion, which the district court granted in part, to certify
the constitutional questions to the court of appeals as important and doubtful. See Minn.

R. Civ. App. P. 103.03(i). The court of appeals answered the certified questions. Hall v.



State, 890 N.W.2d 728, 731 (Minn. App. 2017). Regarding the takings question, the court
determined that no taking occurs when the Act specifies the disposition of unclaimed
property. Id. at 735-36.2 With respect to the due process issue, the court determined that
no process was due under the Act because it does not deprive unclaimed property owners
of a protected property interest. Id. at 737.3 In the alternative, the court determined that,
even if the Act does deprive property owners of a protected interest, the notice required
under the statute is sufficient. Id. at 738. We granted appellants’ petition for review.
ANALYSIS

Appellants challenge the constitutionality of the Act. We review the
constitutionality of a statute de novo. State v. Hensel, 901 N.W.2d 166, 170 (Minn. 2017);
Schatz v. Interfaith Care Ctr., 811 N.W.2d 643, 653 (Minn. 2012). In addition, the issues
that appellants specifically raise came to the court of appeals as certified questions and
therefore these issues present questions of law that we review de novo. See Siewert v.

N. States Power Co., 793 N.W.2d 272, 277 (Minn. 2011); Hoffman v. N. States Power Co.,

2 The certified question the court of appeals answered was:

When presumptively abandoned property has been delivered to the
[commissioner] pursuant to [the Act] and thereafter placed into the general
fund for use by the State, has the State effected an unconstitutional taking by
failing to compensate owners for the loss of use of that property, including
the ability to earn interest on the seized property.

Id. at 734 (first alteration in original).

8 The certified question the court of appeals answered was: “Is the notice and process

provided under [the Act] sufficient to satisfy owners’ procedural due process rights.” Id.
at 736.



764 N.W.2d 34, 42 (Minn. 2009); Watson ex rel. Hanson v. Metro. Transit Comm’n,
553 N.W.2d 406, 411 (Minn. 1996).

We begin our analysis with a discussion of the Act. It covers a wide range of
property, including bank accounts, unclaimed insurance proceeds, and unclaimed wages.
See Minn. Stat. 8§ 345.32—.39 (identifying types of property covered by the Act). The Act
provides that property is “presumed abandoned” if the property owner does not take action
regarding the property for a set period of time, the length of which varies depending on the
type of property at issue. 1d. For example, if the owner of a bank account does not take
any action relating to her account for 3 years (e.g., withdraw, deposit, or communicate with
the bank in writing about the account, or receive regular statements by mail), the balance
of the account “together with any interest or dividend thereon” is presumed abandoned.
Minn. Stat. 8 345.32(a). Likewise, funds held by a “life insurance corporation” that are
“unclaimed and unpaid for more than three years after the moneys became due and
payable” are presumed abandoned. Minn. Stat. § 345.33(a)—(b). And wages owing in the
ordinary course of business that an owner fails to claim for more than 1 year are presumed
abandoned. Minn. Stat. § 345.39, subd. 3.

Every holder of property (e.g., a bank) that is presumed abandoned must submit an
annual report to the Commissioner describing the property, including the property owner’s
name and last known address. Minn. Stat. § 345.41(a)—(b). At the time of the annual
report, the holder “shall pay or deliver” to the Commissioner, the unclaimed property
including “all interest, dividends, increments, and accretions due, payable, or distributable

on the property on November 1, or October 1 for a life insurance company.” Minn. Stat.



8 345.43, subd. 2a. Holders of presumptively abandoned property who fail to follow the
requirements of the Act are subject to criminal penalties. Minn. Stat. § 345.55.

Before unclaimed property is delivered to the Commissioner, the Act requires that
the holder of the property provide notice to the owner advising that the holder is in
possession of the property and of the necessary steps to “prevent abandonment.” Minn.
Stat. 8 345.41(e). The holder is required to provide this notice when it has the property
owner’s address, the owner’s claim is not barred by the statute of limitations,* and the
property’s value is $100 or more. Id.

The Commissioner is required to sell all unclaimed property, other than money, that
is transferred to the State. Minn. Stat. § 345.47, subd. 1. Money received and proceeds
from sales are to be deposited into the State’s general fund. Minn. Stat. § 345.48.

The State assumes custody of and responsibility for safekeeping the remitted
property. Minn. Stat. 8 345.44. The Commissioner must also maintain a record available
for public inspection of each owner’s name and last known address. Minn. Stat. § 345.48.

Within the next calendar year after the year the unclaimed property is remitted to the
Commissioner, the Commissioner must provide notice “in the manner and frequency the
Commissioner determines to be most effective and efficient in communicating to the
persons appearing to be owners of this property.” Minn. Stat. § 345.42, subd. 1. The

Commissioner must expend, at a minimum, 15 percent of the funds the Legislature

4 There is no claim in this case that a statute of limitations bar applies to any of the
property at issue.



allocates to the unclaimed property division to comply with the public notice requirements,
and may provide the notice using print, broadcast, or electronic media. Id.

An owner may make a claim to the unclaimed property at any time. Minn. Stat.
8§ 345.49, subd. 1. But under the Act, and relevant to this case, the State is not obligated to
pay to the owner any “income or other increments accruing” on the property after the holder
transfers the property to the Commissioner; the State’s obligation is to return only the
principal to the owner. Minn. Stat. § 345.45.

When the Commissioner receives a claim from the property owner for the return of
unclaimed property, the Commissioner can pay the claim, deny the claim, or hold a hearing
on the claim. Minn. Stat. § 345.50, subd. 1. An owner may also request repayment from
the original holder, who may subsequently seek reimbursement from the Commissioner.
Minn. Stat. 8 345.44. An owner aggrieved by a decision of the Commissioner may
commence an action in district court. Minn. Stat. § 345.51.

With this statutory background in mind, we proceed to address appellants’
contention that the Act violates the Takings Clauses and the Due Process Clauses of the
United States and Minnesota Constitutions. Appellants specifically contend that the Act
effects a taking because the State does not compensate the property owner for the loss of
use of the property during the time that the State holds the property and for the actual or
constructive interest that the property may have earned. Regarding their due process claim,
appellants argue that the Act does not provide notice sufficient to satisfy their procedural

due process rights. We address each argument in turn.



l.

We turn first to appellants’ takings claim. To establish a taking, appellants must
show that: (1) they have a property interest protected by the Fifth Amendment; (2) the
government took the property interest; (3) the property interest was taken for public use;
and (4) just compensation was not paid. See Ruckelshaus v. Monsanto Co., 467 U.S. 986,
1000 (1984).°

The appellants’ takings claim stems from the allegation that they hold a protected
property right in the interest accrued on their property during the time that the State held
it.® The specific question we must answer is whether the appellants have a protected
property right in the interest earned on the unclaimed property during the time period when
the State holds the unclaimed property. The Act contemplates that the holder will transmit

the unclaimed property together with interest due on that property to the Commissioner.

5 The Minnesota Constitution provides that “[p]rivate property shall not be taken,
destroyed or damaged for public use without just compensation.” Minn. Const. art. I, § 13
(emphasis added). We have observed that, “the language of the Takings Clause of the
Minnesota Constitution can be construed to provide broader protections than the Takings
Clause of the U.S. Constitution.” Wensmann Realty, Inc., v. City of Eagan, 734 N.W.2d
623, 632 n.5 (Minn. 2007). But appellants make no argument that any of their property
was “destroyed or damaged.” We therefore rely on decisions that have considered
challenges under the federal constitution’s Takings Clause.

6 Appellants do not argue that the State’s mere act of taking custody of property that
was held by others on their behalf was a taking, and they have not claimed that the State
has refused to return the principal amount of their property. Instead, they claim that the
State’s use of their property after taking custody of it was a taking that requires
compensation in the form of interest.

10



Minn. Stat. § 345.43, subd. 2a. But the owner is not entitled to any interest earned on the
unclaimed property after it comes into the State’s possession. Minn. Stat. § 345.45.

Appellants assert that when the State returns the unclaimed property (here, money)
to the owner but keeps the interest it earned or could have earned on that property, the State
has taken part of appellants’ property. For its part, the State contends that no taking occurs
here because it is the owner’s inaction—not State action—that caused the holder to turn
the unclaimed property over to the State.

The State’s argument finds some support in the Supreme Court’s analysis in
Texaco, Inc. v. Short, 454 U.S. 516 (1982). There, the Court addressed an Indiana statute
that provided that a mineral interest would be extinguished and reverted to the surface
owner if the mineral estate went unused for 20 years. Id. at 518. Texaco, whose interest
was extinguished under the statute, brought suit alleging that the statute was
unconstitutional because the statute effected a taking of Texaco’s property without just
compensation. Id. at 521-22. The Indiana Supreme Court held that the statute was
constitutional as a permissible exercise of the state’s police power. 1d. at 524. The United
States Supreme Court affirmed, concluding that the Indiana statute did not effect a taking.
Id. at 530. The Court stated that it “has never required the State to compensate the owner
for the consequences of his own neglect.” Id. Because “[i]t is the owner’s failure to make
any use of the property—and not the action of the State—that causes the lapse of the

property right,” the court held, “there is no ‘taking’ that requires compensation.” 1d.”

! Appellate courts in eight states and two federal circuit courts—including the Third
Circuit, the Ninth Circuit, California, Illinois, Indiana, Louisiana, North Carolina,

11



But, as appellants note, the statute at issue in Texaco varies from the Act. Under the
Indiana statute, the property owner’s right to the property “lapse[d].” 454 U.S. at 529
(“[A]s a result of the failure of the property owner to perform the statutory condition, an
interest in fee was deemed as a matter of law to be abandoned and to lapse.”). Under the
Act, by contrast, the property is merely “presumed,” not conclusively deemed, to be
abandoned. The owner has the right at any time to seek the return of his property from the
State; the State acts simply as the custodian for the unclaimed property.® In other words,
rather than Hall’s former employer or Wingfield’s bank holding onto the unclaimed
property, the State holds the property—but it remains the property of appellants. The
distinction appellants draw between the Act and statute at issue in Texaco does not preclude

application of the rationale of Texaco.

Oklahoma, Pennsylvania, and Texas—have applied Texaco and upheld unclaimed property
statutes against takings challenges similar to those that appellants make here. See Simon
v. Weissmann, 301 Fed. Appx. 107, 112-13 (3d Cir. 2008); Turnacliff v. Westly, 546 F.3d
1113, 1119-20 (9th Cir. 2008); Morris v. Chiang, 77 Cal. Rptr. 3d 799, 804-05 (Cal. Ct.
App. 2008); Cwik v. Giannoulias, 930 N.E.2d 990, 995-98 (Ill. 2010); Smyth v. Carter,
845 N.E.2d 219, 224 (Ind. Ct. App. 2006); Hooks v. Treasurer, 961 So. 2d 425, 431-33
(La. Ct. App. 2007); Rowlette v State, 656 S.E.2d 619, 621-26 (N.C. Ct. App. 2008); Dani
v. Miller, 374 P.3d 779, 793-94 (Okla. 2016), cert. denied, __ U.S. __ , 137 S. Ct. 481
(2016); Smolow v. Hafer, 959 A.2d 298, 303-04 (Pa. 2008); Clark v. Strayhorn,
184 S.W.3d 906, 913-15 (Tex. Ct. App. 2006). The Ohio Supreme Court reached a
contrary conclusion in Sogg v. Zurz, 905 N.E.2d 187, 193 (Ohio 2009).

8 Thus, the Act is unlike the statute that was at issue in State v. McCoy, 38 N.W.2d
386 (Minn. 1949), under which the State brought an action to have certain deposits declared
escheated.

12



More important to our analysis though is the nature of the property at issue. The
unclaimed property of Hall, Undlin, and Herron was not interest bearing.® Because it was
not interest bearing before the State came into custody of it, these appellants had no
property right to receive the payment of interest. And because no statute authorizes the
payment of interest—indeed, the Act specifically states that no interest need be paid—Hall,
Undlin, and Herron must search elsewhere for a right to interest on their property. As other
states have recognized in somewhat similar circumstances, to require that the State pay
interest to these owners of unclaimed property would reward their inattention and provide
an inappropriate windfall. See Morris, 77 Cal. Rptr. 3d at 804; Smyth, 845 N.E.2d at 223—
24; Dani, 374 P.3d at 794; Smolow, 959 A.2d at 303-04; Clark, 184 S.W.3d at 914.

In urging us to conclude that the State is required to pay them interest, appellants
cite Phillips v. Washington Legal Foundation, in which the Supreme Court recognized that
interest earned on client funds held in lawyer trust accounts is the private property of the
clients. 524 U.S. 156, 172 (1998). But Phillips involved interest that was unquestionably
being earned—indeed, was required by law to be earned—on funds to which no
presumption of abandonment applied. In this case, by contrast, the property at issue for

Hall, Undlin, and Herron was not earning interest before it was transferred to the State, and

° For the first time in our court, appellants argue that Undlin alleged that his
transferred property included an “item[]” that was “reported by . . . Pioneer Life Insurance
Co.,” and suggest that Minn. Stat. § 61A.011, subd. 1 (2016), requires payment of interest
on that property. But section 61A.011 merely requires an insurance company to pay
interest “computed from the insured’s death to the date of payment,” id., which the statute
defines as the date on which the insurer issues a check. Id., subd. 6. It does not, therefore,
entitle the payee to further interest. Accordingly, Undlin’s property was not interest
bearing.

13



the complaint is devoid of any allegations that the property earned interest after it was
transferred to the State. Accordingly, Phillips is of limited help to appellants. The Supreme
Court’s more recent decision addressing interest on lawyer trust accounts, Brown v. Legal
Foundation of Washington., 538 U.S. 216, 239-40 (2003), is unhelpful to appellants for
the same reason.

Appellants also argue for application of the common-law rule that “interest follows
principal.” See Phillips, 524 U.S. at 165 n.5 (discussing the common-law rule). But again,
the unclaimed property of Hall, Undlin, and Herron was not generating interest when it
came into the hands of the State, and it is unclear whether it earned interest thereafter.
Thus, it is also unlike the “interpleaded and deposited fund” in Webb’s Fabulous
Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 162 (1980), the interest on which the Supreme
Court found to be private property that could not be taken without just compensation, id.
at 164-65, and it therefore falls outside the “narrow circumstances” of that holding. 1d. at
164. Moreover, the Act does not leave room for the common-law rule because it
specifically provides that the State is not obligated to pay interest that accrues on unclaimed
property after that property is transferred to the State. Minn. Stat. § 345.45.

Finally, appellants argue that because they were unable to use their property while
the State had custody of it, they are entitled to compensation for that loss of use in the form
of constructive interest. For this proposition appellants rely on federal cases involving
money seized under forfeiture laws that the government eventually returned. See United
States v. $515,060.42 in U.S. Currency, 152 F.3d 491, 505 (6th Cir. 1998); United States

v. $277,000 U.S. Currency, 69 F.3d 1491, 1493-94 (9th Cir. 1995); Brooks v. United

14



States, 980 F. Supp. 321, 321 (E.D. Mo. 1997). These cases held that the government was
required to pay interest on the money seized, and so, appellants argue, establish a principle
that they have a property right in constructive interest due on private funds held by the
government. We are not persuaded.

The cases appellants cite do not involve a claim of an unconstitutional taking by the
government. Instead, they address the question whether the government should be allowed
to “profit from wrongly seized property” that should not have been forfeited under the
police power. $515,060.42 in U.S. Currency, 152 F.3d at 504; $277,000 U.S. Currency,
69 F.3d at 1493; Brooks, 980 F. Supp. at 321-22 (citing $277,000 U.S. Currency, 69 F.3d
at 1493-97). But appellants make no claim that the State wrongly took custody of their
property, under the police power or otherwise.*°

Based on our analysis, we conclude that Hall, Undlin, and Herron were not deprived
of a property interest protected by the Fifth Amendment when the State refused to pay them
interest on their presumably abandoned, previously non-interest-bearing property.

Moreover, in assessing whether the government has effected an unconstitutional
taking, the just compensation due is “measured by the property owner’s loss rather than
the government’s gain.” Brown, 538 U.S. at 235-36; Bos. Chamber of Commerce v. City

of Boston, 217 U.S. 189, 195 (1910). That is, a private party “ ‘is entitled to be put in as

10 In addition, the view asserted in these cases is not unanimous. See Larson v. United
States, 274 F.3d 643, 647 (1st Cir. 2001) (declining to follow $277,000 U.S. Currency on
sovereign immunity grounds); United States v. $7,990.00 in U.S. Currency, 170 F.3d 843,
845 (8th Cir. 1999) (same).

15



good a position pecuniarily as if his property had not been taken. He must be made whole
but is not entitled to more.”” Brown, 538 U.S. at 236 (quoting Olson v. United States,
292 U.S. 246, 255 (1934)). For Hall, Undlin, and Herron, whose property was not interest
bearing when it was transferred to the State, and who (so far as the complaint alleges) were
not even aware of the existence of that property, much less able to use it for their own
purposes, we are unable to conclude that the failure of the State to pay interest on the
property is a loss for which these appellants must be compensated. Thus, even if Hall,
Undlin, and Herron had a property interest, they would not have suffered a taking.

Appellant Wingfield, however, has a different type of property than the other
appellants. Wingfield’s property was in an interest-bearing bank account before it was
transferred to the State. Unlike the other appellants’ property, which otherwise would not
have accrued interest, the transfer of the principal in Wingfield’s bank account to the State
cut off the accrual of interest. The right to earn interest was part of Wingfield’s unclaimed
property, and she therefore has the right to receive that interest from the State if she is to
be made whole. In other words, Wingfield, unlike Hall, Undlin, and Herron, has suffered
an actual loss of interest that she reasonably expected her principal to earn. And she
suffered that loss because of the transfer of her property into the custody of the State, as
the Act required.

Wingfield is in a situation similar to that of the plaintiff in Cerajeski v. Zoeller,
735 F.3d 577 (7th Cir. 2013). There, the U.S. Court of Appeals for the Seventh Circuit
determined that the confiscation of interest on the unclaimed principal from a bank account

was a taking under Indiana law. Id. at 582-83. The plaintiff in Cerajeski was a guardian

16



whose ward had an interest-bearing account in an Indiana bank. 1d. at 579. The court
determined that interest on “interest-bearing unclaimed property is unclaimed property too,
and so the property owner can claim it upon proving title, unless the property has been
escheated,” which it was not because “the law under which it was taken ... iS not an
escheat statute.” 1d. at 582. Because the interest had been taken by the state, the court
concluded, the plaintiff was entitled to just compensation. Id. at 583.

The Act is similar to the Indiana statute in that the State does not claim to “escheat”
the property of the owners or gain title thereof. The State simply becomes the custodian
of the unclaimed property until the owner of the property reclaims it. See Minn. Stat.
8 345.44 (“Upon the payment or delivery of abandoned property to the commissioner, the
state shall assume custody and shall be responsible for the safekeeping thereof . . . .””). And
the Act contemplates that, when a valid claim is filed, the State is to “refund” to the owner
the “proceeds” that the State received from its sale of the unclaimed property. Minn. Stat.
8 345.49. Thus, all of the property must be returned to the owner. This property includes
the interest that would have accrued on an interest-bearing bank account had the bank not
transferred the balance to the State.

In urging us to reach the opposite conclusion, the State argues that, under Texaco,
no taking occurs under a state’s unclaimed property act even when a state assumes custody
of interest-bearing property and refuses to pay interest when demanded. The State relies

on Cwik v. Giannoulias, 930 N.E.2d 990 (l1l. 2010), in which the Supreme Court of Illinois,
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applying Texaco to the Illinois version of the Uniform Unclaimed Property Act, reasoned
that:
[I]f a state legislature can constitutionally enact a statute that divests a
neglectful owner of all rights in certain property absent the performance of
specified activities evincing a continued and possessory interest in the
property over the prescribed statutory period, then it logically follows that
the legislature can, constitutionally, take the less drastic measure of enacting

a statute that operates to divest those owners of only certain incidents of
ownership, without mandating divestiture of all rights in the property.

Id. at 995-96 (emphasis added). In fact, the property owners in Cwik did not allege that
their property was interest bearing, see id. at 993-94, and therefore, to the extent the
language in the opinion encompasses interest-bearing property, that language is dicta. See
Cerajeski, 735 F.3d at 581 (interpreting Cwik’s holding as applying only to non-interest-
bearing property).

Moreover, the Illinois court has previously noted that the Illinois statute, like the
Act, does not intend to vest title to abandoned property in the state but intends only that the
state hold the property in custody for the owner. Canel v. Topinka, 818 N.E.2d 311, 321
(111. 2004). In part on that basis, the Canel court held that the property owner was entitled
to dividends on unliquidated stock presumed abandoned under the Illinois statute. Id. at
322. Asthe court reasoned, “[a]t all times the shares of stock remained the private property
of plaintiff. Under the circumstances, the dividends, as an incident of ownership, were also
private property.” ld. at 325. Having found that the Illinois statute deprived the owner of
property, the court remanded the case to determine just compensation. Id. at 326. The
court in Cwik did not overrule Canel but instead discussed it extensively. 930 N.E.2d at

996-97.
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Although the current case involves interest-bearing accounts rather than stock, we
find the principles expressed in Canel to be persuasive: the State may not, pursuant to a
purportedly custodial statute related to unclaimed property, separate property from its
“incident[s] of ownership.” 818 N.E.2d at 325. As the Seventh Circuit stated in Cerajeski,
“if you own a deposit account that pays interest, you own the interest, whether or not state
law calls interest property.” 735 F.3d at 580.

We therefore hold that the complaint contains sufficient allegations, taken as true,
to establish that the State’s retention of interest earned on the proceeds of Wingfield’s bank
account is a taking.!

.
We turn next to appellants’ argument that the Act violates their right to procedural

due process because it does not provide adequate notice that the State has taken custody of

1 The court of appeals appears to have contemplated whether the interest-bearing
nature of Wingfield’s account merited different treatment of her claims from those of the
other appellants but did not address the issue, instead reversing the district court’s order
denying dismissal of her claim because appellants sued on behalf of a class and therefore
the court of appeals “consider[ed] only respondents’ common claims.” Hall, 890 N.W.2d
at 735 n.1. But the matter was before the district court on a motion to dismiss, not a motion
for class certification. See 7B Charles Alan Wright et al., Federal Practice and Procedure
8 1795 (3d ed. 2005) (“When a class action is not maintainable, the litigation usually will
be allowed to proceed to determine the rights of the individual plaintiffs . . . who originally
were named as the class representatives.”); cf. Lumbermens Mut. Cas. Co. v. Rhodes,
403 F.2d 2, 5-6 (10th Cir. 1968) (“[E]ven though a class action does not meet the
requirements of Rule 23, it is not subject to dismissal if it also states a claim for relief
against the defendant or defendants named individually.””). We leave for further litigation
in the district court on remand whether Wingfield can prove her claim of a taking and, if
S0, what constitutes just compensation.
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their property.'? We conduct a “two-step analysis to determine whether the government
has violated an individual’s procedural due process rights.” Sawh v. City of Lino Lakes,
823 N.W.2d 627, 632 (Minn. 2012). We must first “identify whether the government has
deprived the individual of a protected life, liberty, or property interest.” Id. If the
government’s action has not deprived the individual of such an interest, no process is due.
Id. But if the government’s action has deprived the individual of a protected property
interest, then we must determine whether the procedures used by the government were
constitutionally sufficient. Id.

As we concluded above, appellants Hall, Undlin, and Herron do not have a protected
property right in any interest earned while the State had custody of their unclaimed
property.®* They do, of course, have a protected property right in the unclaimed property
itself. But the Act does not deprive these appellants of a protected property interest because
it merely results in the substitution of the Commissioner as the holder of their unclaimed
property. Although appellants contend that their property right has been adversely affected
and they are therefore entitled to due process, the Supreme Court has clarified that no

deprivation occurs in this context. See Anderson Nat’l Bank v. Luckett, 321 U.S. 233

12 The due process protection provided under the Minnesota Constitution is “identical
to the due process guaranteed under the U.S. Constitution.” In re Individual 35W Bridge
Litig., 806 N.Ww.2d 820, 829 (Minn. 2011) (citing Sartori v. Harnischfeger Corp.,
432 N.W.2d 448, 453 (Minn. 1988)).

13 Appellants argue that a mere interference with their property gives rise to due
process protections. We disagree. In Sawh, we noted the threshold question is whether a
deprivation has occurred. 823 N.W.2d at 632.
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(1944). In Anderson, the Supreme Court examined Kentucky’s unclaimed-property law
that required banks to turn over custody of presumptively abandoned deposits to the state.
Id. at 236-38. The Supreme Court held that the law did not violate procedural due process
by simply placing funds in the state’s custody, because the statute “deprives the [owners]
of none of their rights as creditors, preserving their right to demand from the state payment
of the [funds], and their right to resort to the courts if payment is refused.” 321 U.S. at
241-42.

Like the Kentucky statute, the Act presumes property abandoned after a specific
period of dormancy and merely substitutes the Commissioner for the holders, preserving
the owners’ ability to recover abandoned funds from the Commissioner in perpetuity. See
Minn. Stat. 88 345.32-.39, .44. It also allows the original holder to pay the property
owners, who can then obtain reimbursement from the Commissioner. See Minn. Stat.
8§ 345.44 (“Any holder who has paid moneys to the commissioner . . . may make payment
to any person reasonably appearing to such holder to be entitled thereto, and upon proof of
such payment and proof that the payee reasonably appeared entitled thereto, the
commissioner shall forthwith reimburse the holder for the payment.”). Further, it allows
owners to seek judicial review if aggrieved by the Commissioner’s decision. See Minn.
Stat. 88 345.49-.51. Consistent with Anderson, we conclude that the transfer of
presumably abandoned property to the State is not a deprivation of a property interest for
procedural due process purposes and therefore does not entitle Herron, Undlin, or Hall to

due process protections.
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But as we discussed above, Wingfield has demonstrated that she has suffered a
deprivation of a protected property interest—namely, the monetary interest her interest-
bearing account would otherwise have earned had the bank continued to hold her
unclaimed property. She therefore is entitled to due process protection, and we must
analyze whether the process provided is constitutionally sufficient. Sawh, 823 N.W.2d at
632 (explaining that if the government’s actions have deprived the individual of a protected
interest, then we must determine whether the procedures used by the government were
constitutionally sufficient).

For the process afforded to be constitutionally sufficient, it must provide an
individual with notice and a meaningful opportunity to be heard. Mathews v. Eldridge,
424 U.S. 319, 333-34 (1976); Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306,
314 (1950) (“An elementary and fundamental requirement of due process in any
proceeding which is to be accorded finality is notice reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford them
an opportunity to present their objections.”). The government, however, does not
necessarily need to provide actual notice. Jones v. Flowers, 547 U.S. 220, 226 (2006).
Due process is flexible, calling for such procedural protections as a particular situation

demands. Mathews, 424 U.S. at 333-34.14

14 In Mathews, the Court set out a three-part framework for due process challenges.
Under that framework, the Court balances (1) the interest affected by the state’s action;
(2) the risk of an erroneous deprivation; and (3) the state’s interest “including the function
involved and the fiscal and administrative burdens” in providing greater procedural
safeguards. 424 U.S. at 334-35. Appellants do not contend that we should apply this
framework to assess their due process claim. Instead, the focus of their argument is that
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Appellants argue that the Act provides inadequate notice because it is not reasonably
calculated to inform parties of the proceedings that affect their interests. See Mullane
339 U.S. at 314. They claim that because in Mullane the Supreme Court recognized that
“publication alone” is not a reliable means of informing interested parties that their rights
are before the courts, see 339 U.S. at 315, the notice given by the Commissioner through
the website MissingMoney.com is constitutionally infirm. But appellants received more
notice than simply what was provided on the website.

As the Supreme Court recognized in Texaco, the enactment and publication of a law
governing abandonment of property can serve as notice of the law’s existence and effects.
Along with the takings claim asserted in Texaco, the plaintiffs also alleged that the statute
was unconstitutional because the lack of a notice provision violated due process. Texaco,
454 U.S. at 531. The statute in Texaco did not require that notice be given to the mineral-
interest holder before the 20-year term expired. Id. at 533. The court determined, as to
due process, that to “advis[e] its citizens of actions that must be taken to avoid a valid rule
of law that [certain property] will be deemed to be abandoned,” id. at 531, “[g]enerally, a
legislature need do nothing more than enact and publish the law, and afford the citizenry a
reasonable opportunity to familiarize itself with its terms and to comply.” Id. at 532. The
2-year grace period provided by the Indiana law for mineral owners to register an interest
so as to avoid reversion was such a reasonable opportunity, the Court held, basing its

decision on “deference to the judgment of [the] state legislature[]” and stating that it refused

the notice they received was not sufficient to satisfy due process. Our analysis accordingly
focuses on the notice issue appellants raise.
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to “displace hastily the judgment of the legislature and to conclude that a legitimate
exercise of state legislative power is invalid because citizens might not have been aware of
the requirements of the law.” Id. at 532-33.

Like the statute at issue in Texaco, the Act is a form of notice to property owners
that informs the general public of what will automatically occur if they do not tend to their
property. See also Anderson, 321 U.S. at 243 (“The statute itself is notice to all depositors
of banks within the state, of the conditions on which the balances of inactive accounts will
be deemed presumptively abandoned, and their surrender to the state compelled.”).

In addition to the general notice provided by the enactment of the statute itself, the
Act requires additional specific steps that provide notice to property holders such as
Wingfield. The Act lays out the notice it provides to owners in three sections: (1) Minn.
Stat. § 345.41(e), which requires holders to notify owners in writing, before the property’s
transfer, about how to prevent abandonment; (2) Minn. Stat. § 345.42, which requires that
within a year after delivery of abandoned property, the Commissioner must provide public
notice of the property in the manner and frequency that the Commissioner determines to
be most effective and efficient; and (3) Minn. Stat. § 345.48, which requires that a list of
unclaimed property be available at the Department of Commerce for public inspection.

According to the complaint, the Commissioner has chosen to comply with § 345.42
by using the website MissingMoney.com to allow people to enter their names to find out
if they have unclaimed property that has been remitted to the State. The process to claim
the property through the site is simple; it requires that the owner fill out a form on the

MissingMoney.com website and the State then contacts the owner to validate identity and
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return the property. Frequently Asked Questions, MissingMoney.com,
https://www.missingmoney.com/GeneralHelp/FAQ.cfm (last visited Feb. 21, 2017)
[opinion attachment]. The Commissioner also engages in other forms of public outreach
including events at the Mall of America and State Fair, sends email alerts to lawmakers,
and uses a database to find owners due unusually large sums.

We conclude that the numerous types of notice provided by statute including
publication, mailed notice by the holder, the ability to inspect public records, and the
general notice provided by the statute itself, combine to provide sufficient notice to satisfy
the requirements of due process. But, appellants contend, Mullane requires more. We
disagree.

As the Court noted in Texaco, “[t]he due process standards of Mullane apply to an
‘adjudication’ that is ‘to be accorded finality.” ” Texaco, 454 U.S. at 534. It was in that
context that the Court held that notice by publication was not sufficient to satisfy due
process. See Mullane, 339 U.S. at 320. Indeed, “the Court in Mullane itself distinguished
the situation in which a State enacted a general rule of law governing the abandonment of
property.” Texaco, 454 U.S. at 535. The type of notice required for a final adjudication of
property rights is more stringent than that required to inform an owner of presumed
abandoned, but still reclaimable, property. See Texaco, 454 U.S. at 535 (distinguishing
Mullane). Because property under the Act is always reclaimable, Mullane’s conclusion
that notice by publication does not satisfy due process is not controlling here. Moreover,
the notice provided under the Act is reasonably calculated to apprise the parties of the status

of their property and steps they can take to secure its return, thereby meeting the
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requirements of Mullane. 339 U.S. at 314. The notice provided under the Act provides
not only what is constitutionally required by due process, but it also provided actual notice
because Wingfield did in fact learn that her property was held by the State. We therefore
hold that the notice provided under the Act meets the requirements of procedural due
process.®
CONCLUSION

For the foregoing reasons, we affirm the court of appeals’ decision in part, reverse

in part, and remand to the district court for further proceedings consistent with this opinion.

Affirmed in part, reversed in part, and remanded.

15 Because this case does not involve a property owner with an interest-bearing bank
account with a value that is under $100, we need not and do not reach the question of
whether the process afforded under the Act is sufficient for owners of such property. See
Minn. Stat. § 345.41(e) (requiring holder in possession of property to provide written
notice to owners of property valued at $100 or more).
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FREQUENTLY ASKED QUESTIONS!

Claim questions

Q. How do | make a claim?

A_ To make a claim you first have to perform a search. Click on your name in the search results list, then click 'Claim This ltem’,
complete the required information and then click "Submit’. You will then be instructed to follow the statei; }4s instructions to
complete the claim process. To contact a state directly click here for a list of State Contact Addresses.

Q. How can | get a claim form?

A_ If you search and find a record to claim, simply click on the name in the search results list and complete the information
requested in the next couple of screens. The system will then either show you a completed claim form to print and mail to the
state, or with some states and provinces we send them an email with all your information and then they will send you a claim
inquiry packet. Or click here for a list of State Contact Addresses to request a claim form.

Q. | don't have a computer to print the claim form.

A_If you don't have a computer you can try a couple of different measures. You could access the site from another computer, such
as your work computer or the computer of another family member or friend. You can also click on the "l can't print” link to get the
address for the State holding your funds and write to request a claim form be mailed to you.

Q. Is there a time limit or fee for claiming the items from the state?

A MNo. States and Provinces act as the custedians of your property until you claim it from them. In most cases States do not
charge a fee to you when you claim unclaimed property. Some people and companies, known as heir finders or locators will try to
charge up to 50% for helping you claim your funds. There is really no need to pay these service providers since you can find your
money for free by using MissingMoney.com and working directly with the U.5. States and Canadian Provinces.

Q. How can | find out the status of my claim?

A_ Please note you will have to contact the state or province Unclaimed Property Department directly to inguire about a specific
claim inquiry. Claims processing times do vary from state to state and by property type. You can eliminate claims processing
delays by making sure you have the required paperwork completely and by sending all the required decumentation. Click here for
State | Provinces Contact Addresses.

Q. What if the owner listed is deceased?

A_ If you think that you are the rightful heir, be sure to follow all of the instructions provided on the claim form. States and provinces
have different requirements for processing claims, but generally you would be required to provide documentation such as death
certificate, Letters of testamentary. proof of the account owner's connection with the last known address, etc.

Q. What if | can't prove the last known address?

A_ Most States and Provinces do require some proof of connection to the last known address. If you cannot provide any such proof
you can submit the completed claim form with a letter stating that you cannot locate any proof of the old address. The State will
then advise you what documentation it will require to process your claim inguiry.

Q. The name on the property item is the same as mine, but I'm not 100% sure that it is me. How do | know if it belongs to
me?

A_If there is a chance that you could have forgotten some of your money in the past, you could be the owner of unclaimed
property. Try to determine if a property item is yours by looking at all of the information displayed in the Search Results. Did you
ever live at the last known address or the last known city and state? Do you recall ever having an account with the holder company
displayed? If so, you may be the nightful owner and should consider submitting a claim inquiry. The State will require that you
submit decumentation to validate that you are the nghtful owner. In the process you will work directly with the State and they can
help determine if you are entitled to the property.



