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ROBERTS, J., FOR THE COURT:

1. In June of 2002, Fred and Dianne Robinson filed a complaint against Myrtle Irene Cook in the
Jefferson Davis County Chancery Court. In their complaint, Fred and Dianne sought to quiet titleto 7.61
acres of rea property. Ms. Cook responded with an answer and a counterclam. By her counterclam,
Ms. Cook alleged that she acquired title to the property by adverse possession. On October 28, 2003,

the Robinsons and Ms. Cook presented their cases before the Jefferson Davis County Chancery Court.



At the conclusion of the proceedings, the chancellor viewed the property and took the matter under
advisement. On June 3, 2004, the chancellor recorded his find judgment.
92. According to the chancdlor’'s find judgment, “there was adry creek bed or gully Stuated in the
property in question that would have prevented a fence being placed directly on the line in question.”
Further, the chancellor's found that Ms. Cook planted trees dong a road situated near the property.
Consequently, the chancdllor found that Ms. Cook acquired title to a portion of the land by adverse
possession. As for the remainder of the property at issue, the chancellor held that Ms. Cook did not
adversely possess that property. Thus, the chancellor quieted title in favor of the Robinsons.
113. Aggrieved by the chancellor’ sruling, Ms. Cook appedls and raisesthree“points.” Put briefly, Ms.
Cook claims that the chancellor erred when he awarded her aportionof the property, but not the whole.
Ms. Cook remains adamant that she acquired title to al the property by way of adverse possession.
Finding no error in the chancdlor’s decison, we affirm.

FACTS
14. In 1937, two brothers, John F. Smith and Houston Smith, acquired titteto 120 acresin Jefferson
Davis County. John predeceased Houston and, in 1970, Houston split the property into two parcels.
Houston kept the north haf of the property. Asfor the southhdf, Houston conveyed that parcel to Edna
Smith, John'swidow.
5. In 1972, Edna conveyed her parcd to Luther Steverson. In 1977, Houston built a fence to
separate the two parcels dong the boundary line. Houston Smith died in 1978. Houston's daughter,

Myrtle Irene Cook, inherited Houston's parcel.



T6. IN 2000, Luther Steverson conveyed his parcel to DurhamAuctions. The week before he actudly
sold hisparcdl, Luther and the Cooks measured their property line. They determined that Houston’ s 1977
fencewas not on the boundary line. Durham Auctions had the south parcel surveyed. 1n 2000, Durham
Auctions sold the south parcd of land to Fred and Dianne Robinson.
7.  After the Robinsons bought the property, Fred called Ms. Cook and told her that he intended to
build anew fence aong the proper boundary line, as set by the most recent survey. Fred put the fence
postsup, but Ms. Cook took them down. On April 5, 2001, the Robinsons had their property surveyed
by Speights Engineering. That survey showed that the 1977 fence was not on the boundary line.
T8. In June of 2002, the Robinsons filed acomplaint to quiet title to 7.61 acres. As mentioned, Ms.
Cook counterclamed and aleged that she acquired title to the property by adverse possession. The
chancdllor entered his judgment and found that Ms. Cook acquired title to some, but not dl of the 7.61
acres by adverse possession. According to Ms. Cook’ shrief, the chancellor awarded her approximately
forty percent of the contested property. Aggrieved, Ms. Cook clams that she adversely possessed dl of
the 7.61 acres.

STANDARD OF REVIEW
T9. This Court has a limited standard of review in examining and considering the decisions of a
chancdlor. Ellison v. Meek, 820 So.2d 730 (111) (Miss. 2002). “When reviewing a chancdlor's
decison, we will accept a chancdlor's findings of fact as long as the evidence in the record reasonably
supportsthosefindings Inother words, wewill not disturb the findings of a chancellor unlessthose findings
are clearly erroneous or an erroneous lega standard wasapplied.” Peagler v. Measdlls, 743 So.2d 389

(T6) (Miss. Ct. App. 1999). “The chancdllor, asthetrier of fact, evauates the sufficiency of the proof
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based onthe credibility of witnesses and the weight of their testimony.” Ellison, 820 So.2d at (111). The

standard of review for questions of law isde novo. Id.

ANALY SIS

DID MS. COOK ACQUIRE TITLE TO [THE ENTIRE PROPERTY] BY ADVERSE
POSSESSION?

110.  Our legidaureprovided adefinitionof adverse possessionat Section 15-1-13(1) of the Mississippi
Code. According to that definition, “[t]en (10) years actud adverse possession by any person claiming
to be the owner for that time of any land, uninterruptedly continued for ten (10) years by occupancy,
descent, conveyance, or otherwise, inwhatever way such occupancy may have commenced or continued,
shdl vest in every actua occupant or possessor of such land afull and completetitle. . . .” Miss. Code
Ann. § 15-1-13(1) (Rev. 2003).

11.  Our supreme court has firmly established the following six essentid dements which must be met
in order to successfully make a claim of adverse possession: the property must be (1) under claim of
ownership; (2) actud or hogtile; (3) open, notorious, and visible; (4) continuous and uninterrupted for a
period of ten years; (5) exclusive; and (6) peaceful. Ellison, 820 So.2d at (113). The burden of proof is
on the adverse possessor to show by clear and convincing evidence that each eement ismet. Id.

12.  “Inmos cases, the underlying questioniswhether the possessory acts relied upon by the woul d-be
adverse possessor are sufficient to put the record title holder upon notice that the lands are held under an

adverse clam of ownership.” Id. at (T114). “[M]ere possession isnot sufficient to satisfy the requirements



of openand notorious possession.” Id. The adverse possessor must “fly the flag over the land and put the
true owner upon notice that hisland [is] held under an adverse clam of ownership.” Id.

113. Ms. Cook submits that she possessed the land under a claim of ownership when her father built
the barbed wire fencein 1977. At trial, Buddy Steversondisagreed withMs. Cook’ s characterization of
the 1977 fence. According to Ms. Cook, that fence was intended to distinguish the borders of their
properties. According to Mr. Steverson, the fence was not built to delineate their two properties. Rather,
the fence was built to separate their cattle. Clearly, there was a dispute as to the character of the fence.
The chancellor weighed the conflicting testimony and determined that the mere existence of the fence did
not, in and of itself, establish adverse possessiononMs. Cook’ sbehdf. “[T]he mere existence of afence
near the actua boundary line does not establish that the fence is the accepted boundary between the
properties.” Ellison, 820 So.2d at (116). AsinEllison, the chancdlor found that Ms. Cook did not prove
by clear and convincing evidence that, when Ms. Cook’ sfather erected the fence, that act established that
the property was exclusive to the Cooks or Mr. Steverson, or that Ms. Cook made a clam to ownership.
What ismore, after the chancellor ingpected the property, the chancdlor held that “there wasadry creek
bed or gully Stuated in the property in question that would have prevented a fence being placed directly
on the line in question.” As such, we cannot conclude that the chancellor was clearly erroneous, or that
he applied an improper legd standard.

14. To establishthe next two dements, possession that is actual or hodtile and possessionthat is open,
notorious, and visible, Ms. Cook notes that she (@) planted timber on part of the land on the west sSde of
the disputed property, (b) waked on the property, (¢) her family members hunted on the land, (d) Mr.

Steverson raised cattle and cut hay on the south side of the fence, (€) in 1995, Mr. Steverson sold the



timber onthe South side of the fence, and (f) after 1995, nearly dl the property south of the fencewasan
open pasture. The chancellor found that Ms. Cook removed trees and planted trees on a portion of the
property in question which was stuated dong aroad. The chancdlor held that the act of cutting and
planting pine trees resulted in Ms. Cook’ s adverse possession. However, where Ms. Cook did not cut
or plant pine trees, the chancdlor held that Ms. Cook did not adversely possessthat property. Thereis
ubstantia evidence in the record that supports the chancellor’ sfindings of fact. Accordingly, we find no
error in the chancellor’ s decision.

115. THE JUDGMENT OF THE JEFFERSON DAVIS COUNTY CHANCERY COURT IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ.,, LEE AND MYERS, P.JJ., SOUTHWICK, IRVING, CHANDLER,
GRIFFIS, BARNES AND ISHEE, JJ., CONCUR.



