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1. Donad Jean Frei was indicted for sexua battery in Lee County on February 10, 2004. He was

tried before ajury beginning August 9, 2004, whichresulted inamidrid. Frei wastried again beforeajury

beginning onNovember 9, 2004, resulting inhhis conviction. Frei was sentenced by the Lee County Circuit

Court to thirty years incarceration, ten years suspended, and five years post-release supervison.

Aggrieved by the trid judge s decision, Frel asserts the following issues on apped:



1. THE TRIAL COURT ERRED BY NOT STRIKING THE TESTIMONY OF C.D.F;

2. TRIAL COURT ERRED BY ALLOWING THE HEARSAY TESTIMONY OF HEATHER
ROBERTSON AND MELISSA RATLIFF;

3. THE TRIAL COURT ERRED BY ALLOWING ADMISSION OF FREI'S CONFESSION
INTO EVIDENCE;

4. THE JURY’S VERDICT WAS AGAINST THE WEIGHT AND SUFFICIENCY OF THE
EVIDENCE;

5. THE INDICTMENT WASFATALLY DEFECTIVE.
Finding no error inthe trid court’s decison, we affirm.

FACTS
12. On September 21, 2003, C.D.F.}, Frei’sthree-year-old femae relaive, was visiting with Frei’s
sdter, Kridie Trimm, in Sulligent, Alabama. C.D.F. wasdtill indigpersat thetime. WhilecleaningC.D.F.’s
bottom, Trimm noticed it was stretched and red. Trimm then reported her findings to the Lee County
Sheriff’s Department, and took C.D.F. to the hospitd. Frel was arrested by the Lee County Sheriff’s
Department while a the hospital. While a the sheriff’s department, Frel gave anoral confessionthat was
transcribed by Terry Jones, an investigator with the Lee County Sheriff’s Department. Inhis confession,
Frei admitted to putting his penisin C.D.F s mouth while rubbing and inserting his finger in her rectum.
113. Following Frei’s arrest, C.D.F. was interviewed by Mdissa Raliff, a forensic interviewer, and
Heather Robertson, a socid worker with the Department of Human Services (DHS). During thesetalks,
C.D.F. sated that Frel inserted his “ stinky finger” inher “coo coo” and “stuff,” and performed other acts

on her with her clothes off. C.D.F. dso testified to these matters before the court.

!Dueto the nature of the offense, the victim's real name will not be used in this opinion
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14. BeforeFra’ sfirg trid, the trid court hed a pre-trial/suppressionhearing on August 3 and 5, 2004.
During that hearing, the judge decided to dlow tesimony fromC.D.F., Ratliff, and Robertson, and to admit
Fre’s confesson into evidence. It is upon this evidence that Frel was convicted and appeds.
DISCUSSION
1. Thetrial court erred by not striking the testimony of C.D.F. upon proper motion.
5. Frel clams that the testimony of C.D.F. should have been excluded because she did not meet the
competency standard. The determination of whether achild witness of tender yearsis competent to testify
isamatter primarily left to the trid judge sdiscretion. Bosarge v. State, 786 So.2d 426, 430 (15) (Miss.
Ct. App. 2001). When making this determingtion, a judge should determine if achild (1) hasthe ability
to perceve and remember events, (2) undersands and answers questions inteligently, and (3)
comprehends and acceptsthe importance of truthfulness. 1d. In order for aparty to prevail in seeking to
exclude a witness' s tesimony, that party must show that, at the time the court madeitsinitid decison, it
was gpparent that the witness did not meet the criteria for testifying, not that the subsequent testimony was
flawed, or that the initial determinationwas possibly erroneous. Williamsv. State, 859 So.2d 1046, 1049
(114) (Miss. Ct. App. 2003).
T6. C.D.F.wasthreeyearsold at the time of the incident, but wasfour years old duringthe suppression
hearing and both tridls. When questioned by the court at the suppression hearing, C.D.F. remembered
coming to the courthouse previoudy and meeting with the prosecutor. Whenasked what she wasthere to
talk about, she answered correctly and competently. C.D.F. testified that Frel took her clothes off, and
touched her “tooti€” with his“ginky finger.” C.D.F. ds0 testified that she knew what it meant to tell the

truth, and that it was good to tell the truth. C.D.F. correctly told the court that it was a lie when asked if
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the prosecutor’ swhite shirt was red. Based on this testimony and her ability to answer questions before
the court, according to Bosarge, C.D.F. was found competent to testify.

7. Frei arguesthat minor differencesin C.D.F.’ stestimony at the suppressionhearing and trid, as well
as C.D.F.’s occasond interjection of irrdevant persona experiences, etablishes C.D.F.’s lack of
competency as awitness. C.D.F.’s primary testimony about Frei appears to have remained the same.
Nonethel ess, the test for competency takes place whenthe court makesits initial decison. Id. (emphasis
added). Vaiations in testimony are matters of weight and credibility which are for the jury to resolve.
Robert v. State, 821 So.2d 812, 817 (120) (Miss. 2002). The trial judge conducted an appropriate
competency hearing and was well within his discretion in finding C.D.F. competent to testify. Therefore,
thisissue is without merit.

2. Trial court erred by allowing the hear say testimony of Heather Robertson and Melissa Ratliff
118. Next, Frei questions the admissibility of the testimonies of Heather Robertson and Melissa Ratliff.
The Missssppi Rules of Evidence alow the admission of certain hearsay statements made by childrenof
tender years to another if the statements contain “ sufficient indicia of rdiability.” M.R.E. 803(25).2 Frei

argues that Robertson and Ratliff’ s testimonies should be excluded because they fail to contain sufficent

2Some factors that the court should examine to determineif there is sufficient indicia of reliability
are (1) whether there is an apparent mative on declarant’s part to lie; (2) the generd character of the
declarant; (3) whether more thanone person heard the statements; (4) whether the sStatementswere made
spontaneoudy; (5) thetimingof the declarations; (6) the relationship betweenthe declarant and the witness,
(7) the possihility of the declarant’s faulty recollection is remote; (8) certainty that the statements were
made; (9) the creditability of the person tegtifying about the statements; (10) the age or maturity of the
declarant; (11) whether suggestive techniques were used in diciting the statement; and (12) whether the
declarant’s age, knowledge, and experience make it unlikely that the declarant fabricated. Comment
M.R.E. 803 (25).



indiciaof rdiability. This Court mugt let gand atrid judge's findings of evidentiary or ultimate fact when
substantia evidence in the record supports those findings, or when the findings are not clearly erroneous.
Crowe v. Smith, 603 So.2d 301, 305 (Miss. 1992) (citing Matter of Estate of Varvaris, 528 So.2d
800, 802 (Miss. 1988)). Inhisontherecord findings, thejudgefound that both Robertson and Ratliff were
trained in usng acceptable techniques in talking with children thought to have been sexudly abused. He
aso found that Robertsonand Retliff’ stestimonies corroborated one another, and showed that C.D.F. was
consgtent in her statements to them. Finding that the relationship between C.D.F. and Robertson and
Ratliff was indeed professond, the Court admitted Robertson and Raliff’s tetimony.  Finding no error
in the judge s findings, we find thisissue is without merit.

3. Trial court erred by allowing admission of Frei’s confession into evidence;

4. Jury’ s verdict was against the weight and sufficiency of the evidence.

T0. Frei chdlengesthe sufficiency of evidencetwiceinhisbrief. Onechalengeisbased onFre’sclam
that the trid court erred in admitting his confesson. The second is based on the standards of proof used
for sufficiency and weight of the evidence. Since these two issues are interrelated, we will discuss them

together.

a. Whether the confession should have been admitted

910. Fre fird argues that his confesson should not have been admitted because it was given
involuntarily. In determining if a atement is voluntarily, knowingly, and intdligently given, thetria court
must act as fact-finder, and this Court is very limited in itsreview of that decison. Forrest v. Sate, 782

$S0.2d 1260, 1267 (119) (Miss. Ct. App. 2001). Thefactuad inquiry to be determined by thejudge should



be fromthe totality of the circumstances. Dancer v. State, 721 So.2d 583, 587 (119) (Miss. 1998). As
long as the judge applies the correct legd standards, his fact-finding will not be overturned unless dearly

erroneous or contrary to the weight of the evidence. |d. at 587 (18).

11. Freidamsthat his pleawasinvoluntary because the confession was written by Investigator Jones.
Inthe pretria hearing, Frei denied ever making any of the statementsto Jones. Fre aso testified that Jones
did not dlow him to complete a gatement Frei dlaimed he tried to add to the confesson. Findly, Fre
dated that he only signed the confession because of promises Jones and others made to him. Jones and
three other officers who witnessed Frel’s interrogation also testified about Frei’s confession. All of the
officers tedtified that the written confession was a correct statement of Frei’s voluntary verba confession,
that Frel voluntarily Sgned the waiver of rights, and that he was not promised anything in exchange for his
confesson. The judge considered Frei’s tesimony as well as the officers tesimony. In resolving the
conflicting evidence, the court found that Frei’ s Satement was given voluntarily after being advised of his
rights, and was not the result of threats, promises, coercion, or duress. When admissionof astatement rests
on conflicting evidence, and thetrid court admits that Satement into evidence, we generdly mugt afirm.
Morganv. State, 681 So.2d 82, 87 (Miss. 1996)(citing Alexander v. State, 610 So.2d 320, 326 (Miss.

1992)). Thisclam iswithout merit.

b. Whether the confession had proper foundation

12. Frei next dams that the confesson was entered without proper foundation. Frel clams that a
defendant’ s confession to his crime is not enough to sustain a conviction. Frei relieson Bullock v. State,

447 So0.2d 1284, 1286 (Miss. 1984), which states that the corpus delicti of a crime must be established



before the State may introduce evidence of a confesson. The corpus delicti isthe body or substance of
the crime. Cottonv. State, 675 So.2d 308, 313 (Miss. 1996). Independent proof of the corpus delicti
is needed beyond extragjudical admissons or confessons to ensure that aninnocent defendant does not get
convicted of acrime he did not commit. Id. Corpus ddlicti need only be proven by a preponderance of

the evidence, and the confession may be used to raise the proof beyond a reasonable doubt. 1d.

113.  Inthe case sub judice, there was an abundance of evidence present to prove the corpus ddlicti.
C.D.F.’stegtimony adoneis sufficient to prove the corpus ddicti. Mississppi case law dearly holds that
the unsupported tetimony of a victim of a sex crime is sufficient to support aguilty verdict. Wintersv.
State, 814 So.2d 184, 187 (1[7) (Miss. Ct. App. 2002). Therefore, it would certainly be enough to

edtablish the corpus delicti. This dlaim iswithout merit.

c. Whether the jury verdict was against the weight and sufficiency of the evidence

114. Frei dams that thejury’ s verdict was againgt the weight and sufficiency of the evidence. When
reviewing adeniad of amation for new tria based on an objection to the weight of the evidence, we will
only disturb averdict when it is so contrary to the overwhelming weight of the evidence that to dlow it to
stand would sanctionanunconscionable injustice. Bushv. State, 895 So.2d 836, 844 (118) (Miss. 2005)
(citing Herring v. State, 691 So0.2d 948, 957 (Miss. 1997)). On amotion for anew trid, the court Sts
as the thirteenth juror, and will only grant a new trid in exceptiona cases in which the evidence
preponderates heavily againg the verdict. Id. The State put on an abundance of evidence supporting

Fre’s conviction. C.D.F.’s testimony, the testimony of Robertson and Ratliff, as well as Frel’s own



confession served as enough evidence for the jury to weigh infavor of Fra’s conviction. Thus, thisclam

is without merit.

715. The critica inquiry on the issue of legd sufficiency is whether the evidence shows “beyond a
reasonable doubt that the accused committed the act charged, and that he did so under such circumstances
that every dement of the offenseexisted].]” Bush, 895 at 843 (16)(citing Carr v. State, 208 So.2d 886,
889 (Miss. 1968)). Fre cdamsthat the State failed to prove that he placed his penisin C.D.F.’s mouth,
as stated in the indictment. However, Robertson testified that C.D.F. reported to her that Frel put his
“ginky finger” in C.D.F.’s“coo coo” and her mouth, thet it tasted “yucky,” and that Frei “whiteon [her].”
Further, Fre’s confession clearly states that he put his penisin C.D.F.’s mouth. Frel states that this
testimony should not be considered because C.D.F. denied oral penetration when asked at tridl. Any
guestions asto the weight and credibility of testimony and admissible evidenceis for the jury to resolve.
See Robert, 821 So.2d at 817 (120). Thisclaim, too, iswithout merit. Therefore, wefind that theseissues

are dso without merit.

5. The indictment was fatally defective

16. Fndly, Frei damsthat the indictment was defective because it failed to dlege an essentid dement
of the crime, and failed to properly put Frei on notice asto the dates of the charges. Frel failed to demur
to thesedleged defectsat the tria court level. Courts may amend anindictment to correct adefect inform,

but defects of substance must be corrected by the grand jury. Rhymesv. State, 638 So.2d 1270, 1275



(Miss. 1994).2 Where analleged defect is formal and curable by amendment, it is considered waived by
the falureto fileademurrer to the indictment. See Adams851 So.2d at 379 (1145). However, an omisson
of anessentid dement inanindictment isnotwaivedby falureto demur. Smithv. State, 806 So.2d 1148,

1150 (14) (Miss. Ct. App. 2002).

17. Frei dams that the indiccment failed to expresdy charge that he penetrated C.D.F. with lustful
intent, and that such condtitutes an omission and was not waived. The pertinent part of Frei’sindictment

reads:

[F]rom the 16" day of Jduly, A.D., 2000 through the 19" day of September, 2003, [Frei]
did commit a sexud battery upon [C.D.F.], a human being by placing his penisin the
mouth of [C.D.F.] and by placing hisfinger indde her rectum, as defined in Section 97-3-
97, Mississppi Code Annotated, amended without her consent, and at the time of sad
incident, the defendant was over the age of eighteen(18) years, havingabirthdate of May
7, 1975, and [C.D.F.] wasunder the age of fourteen (14) years, having a date of birth of
July 16, 2000. . .

Mississippi Code Annotated § 97-3-95(1) (Rev. 2000), the section under which Frei was charged
providesin part that:

A personis guilty of sexua battery if he or she engagesin sexua penetration with:
(& Another person without his or her consent;
(b) A mentdly defective, mentdly incgpacitated or physicaly helpless person;

(d) A child under the age of fourteen (14) years of age, if the person is twenty-four (24)
or more months older than the child.

3A defectis one of form if it does not materidly dter facts which are the essence of the offenseas
it origindly stood, or materidly ater a defense to the indictment asit origindly stood, to the prejudice of
the defense. Adamsv. State, 851 So.2d 366, 379 (144) (Miss. Ct. App. 2002).



118. Sexud penetration is defined in Mississippi Code Annotated 8§ 97-3-97(a) (Rev. 2000) as,
“cunnilingus, felatio, buggery or pederastry, and penetration of the genitd or ana openings of another
person’s body by any part of aperson’ sbody, and insertionof any object into the genitd or ana openings
of another person’sbody.” However, neither sectionrequires proof of lusful intent. Frel clamsthat snce
lugtful intent is not pecifically charged in the indictment, then the statute is overbroad because it includes
innocent penetrations that can occur during the course of parenta duties. In response to this concern, in

Roberson v. Sate, 501 So.2d 398, 400-01 (Miss. 1987), the supreme court reasoned:

[A]lthough, onitsface, the definition of sexua penetration announced in[Mississppi Code
Annotated] § 97-3-97 encompasses any penetration, the Court holds the parameters of
the definition of sexud penetrationare logicaly confined to activities whichare the product
of sexud behavior or libidind gratification, not merdly the product of dinical examinations
or domestic, parental functions. Asdtated in United Statesv. Harriss, 347 U.S. 612, 618
(1954), [I]f [the] generd class of offenses can be made condtitutionaly definite by a
reasonable congtruction of the statute, this Court is under a duty to give the Satute that
congtruction

19. Thisargument iswithout merit.

720. Fre’sdamastothesufficiencyof the dates dleged inthe indictment, however, iswaived for falure
to demur the indictment inthe court below. “[A]n dlegation asto the time of the offenseis not an essentid
dement of the offense charged inanindictment, and ‘within reasonable limits, proof of any date beforethe
return of the indictment and within the statute of limitations is sufficient.”” Daniels v. State, 742 So.2d
1140, 1143 (110) (Miss. 1999) (quoting United Statesv. Cochran, 697 F.2d 600, 604 (5™ Cir. 1983)).
Further, specific dates are not required in sexua abuse indictments o long as the defendant is fully and
farly advised of the charges against him. See Morrisv. State, 595 So.2d 840, 842 (Miss. 1991).

Therefore, the assgnment is without merit and the decision of the trid court is affirmed.
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121. THEJUDGMENT OF THE LEE COUNTY CIRCUIT COURT OF CONVICTION OF
SEXUAL BATTERY AND SENTENCE OF THIRTY YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSWITH TEN YEARSSUSPENDED AND
FIVE-YEARS POST-RELEASE SUPERVISION IS AFFIRMED. ALL COSTS OF THIS
APPEAL ARE ASSESSED TO LEE COUNTY.

LEEANDMYERS,P.JJ., SOUTHWICK, IRVING,CHANDLER, GRIFFIS,BARNES,
ISHEE AND ROBERTS, JJ., CONCUR.
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