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CHANDLER, J., FOR THE COURT:

1. Ricky LeeLongwas convicted of burglary and was sentenced to atermof twenty-five yearsinthe

custody of the Mississppi Department of Corrections as an habitual offender. Long gppedls, raising the

following issues:

|. WHETHER THE TRIAL COURT ERRED BY ALLOWING A WITNESS TO BE IMPEACHED

WITH A STATEMENT MADE PRIOR TO HISTESTIMONY

1. WHETHER THE TRIAL COURT ERRED BY NOT GRANTING A DIRECTED VERDICT, A

PEREMPTORY INSTRUCTION OR A JUDGMENT NOTWITHSTANDING THE VERDICT



1. WHETHER THE TRIAL COURT ERRED IN NOT GRANTING A NEW TRIAL

V. WHETHER THE TRIAL COURT ERRED IN NOT INSTRUCTING THE JURY THAT THE
CASE WAS BASED ON CIRCUMSTANTIAL EVIDENCE

V. WHETHER LONG WAS PREJUDICED BY INEFFECTIVE ASSISTANCE OF COUNSEL
2. Wefind no eror and affirm.

FACTS
113. OnAugust 20, 2002, Billy Scott waswaking near his home in Lee County whenhe saw astrange
vehide at his neighbor’s, Bryan Henderson, house. The car was ten yards from Henderson's driveway.
Scott saw three people at the car; two of them were loading items into the car. When Scott approached,
the three men got into the car and left a a high rate of speed. Scott recognized Dustin Wright as one of
the three individuas and gave police a description of the other two.
4.  Attrid, Scott testified that Wright sometimes lived with his grandfather, who lived goproximately
seventy-five yards from the Henderson home. Scott identified Long as one of the people he saw at
Henderson's house. Scott gave a description of the car and a partia license plate number. Henderson
tedtified that severd items were taken from his home, including a televison, some stereo equipment, a

camcorder, and severa pieces of jewedry. Most of these items were recovered from Long's gpartment.

5.  Attrid, Long tedtified that he bought the items from Wright. Long admitted that he was near the
scene, but he claimed that he was a Wright's grandfather’ s house, which was seventy-five yards away.
Long denied any involvement in the burglary. He specifically denied being in the Henderson home or

taking anything from the Henderson home.



96. Wright was called to tedtify by the State. His trid testimony differed from his Satement to the
police. Wright clamed at trid that he alone had burglarized the Henderson home. He dso damed that
the stolen items were hidden down the street at his grandfather’ s home/business. Wright testified thet he
cdled Long, whom he had never met, and offered to sdl him the items taken in the burglary. The State
then sought to impeach Wright with his prior satement. The court dlowed the impeachment testimony,
after finding that histrid testimony was not consggtent with his prior satement. Thejury found Long guilty
of burglary.
DISCUSSION

|. WHETHER THE TRIAL COURT ERRED BY ALLOWING A WITNESS TO BE IMPEACHED
WITH A STATEMENT MADE PRIOR TO HISTESTIMONY

17. Prior totrid, Wright gave averba statement to Officer Truman Carter of the Lee County Sheriff's
Department. Wright signed the statement which was not taken under oath.  Long argues that Wright's
testimony at trial was not inconsistent with the prior satement. Therefore, it wasimpermissble for Wright
to be impeached with the statement.

118. Under Missssppi Rules of Evidence Rule 613(b), a prior statement of a witness must be
inconsggent with trid testimony to be admissble. Everett v. State, 835 So.2d 118, 122 (11) (Miss. Ct.
App. 2003). Hearsay testimony of aprior incons stent statement under Mississippi Rulesof Evidence Rule
613(b) isadmissble into evidence only if afoundation islaid in which the witness is given an opportunity
to explain or deny the statement. Flowersv. State, 842 So.2d 531, 551 (Miss. 2003). Itisgenerdly held
that aprior datement isincongstent if under any rationd theory its introduction might lead to aconcluson

different from the witness stestimony. Id.



19. Inthe statement to Officer Truman, Wright stated that Long went into “the house.” Attrid, Wright
testified that Long went into the house where Wright was staying with hisgrandfather. Thetrid court having
heard the testimony and read the statement, did not accept thisinterpretation. The court stated, “Counsd,
| don't want to quibble over what it says, but it ssems clear to me that the house they entered is Bryan
Henderson's house.”

110. Long argues that Wright's prior statement was hearsay. However, hearsay is admissble if the
gatement was not admitted for the truth of the matter, but only to impeachWright. Hall v. State, 691 So.
2d 415, 420 (Miss. 1997). Thetrial court gave an indruction to the jury that the statement could not be
used asdirect evidence but could only be considered for purposes of impeachment.  Jurors are presumed
to followthe ingtructions of the court. Graysonv. State, 879 So.2d 1008, 1020 (132) (Miss. 2004). “To
presume otherwisewould beto render the jury system inoperable.” 1d. (ating Johnsonv. Sate, 475 So.
2d 1136, 1142 (Miss. 1985)). Therefore, we do not find that the trid court erred in dlowing Wright's
gtatement to be used for the limited purpose of impeachment.

1. WHETHER THE TRIAL COURT ERRED BY NOT GRANTING A DIRECTED VERDICT, A
PEREMPTORY INSTRUCTION OR A JUDGMENT NOTWITHSTANDING THE VERDICT OF
THE JURY

11. Motion sfor directed verdict, aperemptoryingruction, and ajudgment notwithstanding the verdict
(INQV) aredl viewed by the same standard. Hawthorne v. State, 835 So. 2d 14, 21 (1 31) (Miss.
2003). These motionsdl chdlenge the legd sufficiency of the evidence. McClain v. Sate, 625 So. 2d
774, 778 (Miss. 1993). The standard of review isthat dl evidence supporting the guilty verdict isaccepted
as true and the State must be given the benefit of all reasonable inferences that can be reasonably drawn

from the evidence. Bell v. State, 910 So. 2d 640, 646 (116) (Miss. Ct. App. 2005).
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912.  Long contends that the only proof of hisinvolvement in the burglary is his possesson of some of
the items stolen and the testimony of one eyewitness who did not see anyone enter the Henderson home.
However, Long correctly notes that mere possession of stolen items is equdly probative of guilt and
innocence of aparticular crime. Shields v. State, 702 So.2d 380, 382 (Miss. 1997). This contention
aoneis aufficient to support the guilty verdict.

113. Long again rehashes his argument thet the prior incongstent statement of Wright should not have
been dlowed in this case because the statement implied that Long was a Henderson’s home. As
previoudy stated, the judge instructed the jury that the statement was not to be used as direct evidence.
Long' s argument failsto congder Scott’s testimony regarding the same matter. Scott testified that Long
was one of the three individuas who were loading the stolen items into a car a the Hendersonhome and
who fled a ahigh rate of speed when they spotted him. Thisis direct evidence that Long was not &t his
grandfather’ s home but rather, was actively participating in the burglary. Also, the evidence is probative
of guilt. “Evidenceof unexplained flight isadmissbleasconsciousnessof guilt.” Milesv. State, 864 So.2d
963, 967 (Y115) (Miss. Ct. App. 2003). Thefact that Longwasnot at his grandfather’ s house would have
been admitted through Scott’s testimony, regardless of Wright's inconsstent satement. Therefore, this
assgnment of error iswithout merit because there was sufficient evidence to support the jury verdict.

1. WHETHER THE TRIAL COURT ERRED IN NOT GRANTING A NEW TRIAL

14.  In congdering whether a new trial should be granted, the appellate court must consider dl the
evidenceand determine whether the verdict is“ so contrary to the overwheming waight of the evidence that

to dlowit to sland would sanctionan unconscionable injustice.” Sykesv. State, 749 So0.2d 239, 242 (17)



(Miss. Ct. App. 1999). If the Court s0 finds, then the guilty verdict must be reversed and a new trid
ordered. Id.

115. Agan, Long is arguing that the verdict was based primarily on the unsworn prior statement of
Wright. As previoudy discussed, the statement was alowed for a limited purpose and the jury was
ingtructed that it was not evidence againg Long. Long conveniently ignores that there was testimony
placing him at the scene of the robbery and in the car which sped away when an eyewitness was seen.
Long was in possession of the stolen property, as he and Wright testified at trid. All the portions of the
testimony which Long contends support his argument could just as easily have been rgected by the jury.
It is the responsibility of the juryto resolve conflictsintestimony. “They may believe or disbdieve, accept
or rgject the utterances of any witness” Groseclose v. State, 440 So.2d 1030, 1033 (Miss. 1983).
Therefore, no unconscionable injustice has resulted and we rgject this assgnment of error.

V.  WHETHERTHETRIAL COURT ERRED IN NOT INSTRUCTING THE JURY THAT THE
CASE WAS BASED ON CIRCUMSTANTIAL EVIDENCE

716. Itisthe contention of Long that this was a purely circumstantia evidence case and the jury should
have been ingructed on the burden of proof based on circumstantial evidence. As shown by the record
and confessed by Long in his brief, no circumstantia evidence ingtruction was tendered to the court by
Long strid counsd. Therefore thisissue is not properly preserved and is proceduraly barred on apped.
The courts have long held that atrid judge will not be put inerror onameatter which was not presented to
him for adecison. Milano v. Sate, 790 So.2d 179, 189 (147) (Miss. 2001).

17. Evenwithout the bar, thisissueiswithout merit. A circumdantia evidenceingtructionisproper only

when there is no direct evidence, such as eyewitness tetimony. That is, the State's case is not wholly



crcumstantial when there is a mix of direct and circumstantial evidence. Sheffield v. State, 749 So.2d
123, 126 ( 12)(Miss. 1999). In this case, there was direct eyewitness evidence which put Long at the
scene of the burglary placingitemsinacar.  If acircumstantia evidence ingruction had been tendered, it
would have been error to grant the indruction. Therefore, this issue is proceduraly barred and even if it
were not so the error would also be without merit.

V. WHETHER LONG WAS PREJUDICED BY INEFFECTIVE ASSISTANCE OF COUNSEL
118. A damofineffective assistance of counsdl isandyzed under the standard established in Strickland
v. Washington, 466 U.S. 668 (1984). See Robinson v. Sate, 784 So.2d 966, 971 (110) (Miss. Ct.
App. 2001). Inorder to prevail, an gppelant must show that the actions of counsdl were deficient and that
the outcome of the trid would have been different but for the deficiency. 1d.

1109. Long clams that counsd was ineffective for falling to request a circumstantia evidence jury
ingruction on the burdenof proof. Asnoted in the previous assgnment of error, acircumgantia evidence
ingtruction would not have beenproper under the facts of this case. Thefallure of trid counsd to request
such an ingruction was not error and is not grounds for a clam of ineffective assstance of counsd.

920. Long dams that counsdl was ineffective for faling to object to the prior statement of Wright as
hearsay. Similarly, the failure of counsd to object to the prior statement of Wright as hearsay was not
error. Asfound in our previous discussion, the court properly dlowed the former statement of Wright to
be used for impeachment and any objectionas to hearsay by trid counsel would not have resulted in any
change in the outcome.

921. Inhisfind argument under thisissue, Long arguesthat trid counsel should have requested alesser-

included offenseingructionof recaiving stolenproperty. However, thiswould have been incongstent with



Long' stheory of the case. Histheory and defense were that the State did not proveits case, not that Long
merely received solen property. Therefore, this was aproper trid Srategy, ether dl or nothing-guilty or
acquitta. We conclude that Long has falled to show that histria counsel was ineffective.

22. THEJUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY OF CONVICTION
OF BURGLARY AND SENTENCE OF TWENTY-FIVE YEARS AS AN HABITUAL
OFFENDER IN THECUSTODYOFTHEMISSISSIPPI DEPARTMENT OF CORRECTIONS
ISAFFIRMED. ALL COSTSOF APPEAL ARE ASSESSED TO LEE COUNTY.

KING, CJ.,,LEE AND MYERS, P.JJ., SOUTHWICK, IRVING, GRIFFIS, BARNES,
ISHEE AND ROBERTS, JJ., CONCUR.



