IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2001-CA-01563-COA

SAM GANTENBEIN

V.

VALERIE GANTENBEIN

DATE OF TRIAL COURT JUDGMENT:

TRIAL JUDGE:

COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:
NATURE OF THE CASE:

TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

8/20/2001

HON. JOHN C. ROSS, JR.

LEE COUNTY CHANCERY COURT
TALMADGE D. LITTLEJOHN

J MARK SHELTON

CIVIL - CUSTODY

DIVORCE GRANTED TO HUSBAND ON
GROUND OF ADULTERY; CUSTODY OF
MINOR CHILD AWARDED TO WIFE;
HUSBAND AWARDED VISITATION AND
ORDERED TO PAY SUPPORT; MARITAL
ASSETSAND LIABILITIES DIVIDED.
AFFIRMED - 12/17/2002

BEFORE SOUTHWICK, P.J., BRIDGES, LEE AND MYERS, JJ.
LEE, J., FOR THE COURT:
PROCEDURAL HISTORY AND FACTS
1.  Vderie Gantenbein and Sam Gantenbein were married December 16, 1994, and had a son,
Timathy, born July 17, 1997. Valerie and Sam separated on January 27, 2000, and Vderie filed for
divorce citing habitud crud and inhuman trestment or, in the dternative, irreconcilable differences. Sam

thenfiled acounter-complaint citing habitua crud and inhuman treatment and adultery or, inthe dternative,



irreconcilable differences. The chancdlor granted Sam adivorce from Vderie on the grounds of adultery.
The chancellor awarded custody of Timothy to Vaderie, granted viditation rightsto Sam, and ordered Sam
to pay child support. Sam gppedsto this Court asserting that the chancellor erred in awarding custody of
Timothy to Vderie. Finding no merit, we affirm.

DISCUSSION OF ISSUE

|. DID THE CHANCELLOR ERR IN AWARDING CUSTODY OF THE MINOR CHILD
TO VALERIE GANTENBEIN?

12. The standard of review in child custody cases is Smilar to the sandard in dl domestic rdations
cases. A reversd is proper if the chancellor is manifestly in error or has applied an erroneous legal
standard. Williamsv. Williams, 656 So. 2d 325, 330 (Miss. 1995). Appellate courts need only to
determineif the chancellor's decision was supported by credible evidence. Leev. Lee, 798 So. 2d 1284
(122) (Miss. 2001).

113. It iswdl settled that in child custody cases, the polestar consideration is the best interest of the
child. Albright v. Albright, 437 So. 2d 1003, 1005 (Miss. 1983). The factors used to determine what
isin the "best interests’ of a child with regard to custody are: (1) age, hedth and sex of the child; (2)
determination of the parent that had the continuity of care prior to the separation; (3) which parent hasthe
best parenting skills and which has the willingness and capacity to provide primary child care; (4) the
employment of the parent and responsibilities of that employment; (5) physica and menta hedthand age
of the parents; (6) emotional ties of the parent and child; (7) mora fitness of the parents; (8) the home,
school and community record of the child; (9) the preference of the child a the age sufficient to express
apreference by law; (10) gability of home environment and employment of each parent; and (11) other

factors relevant to the parent-child relationship. 1d. However, an gppellate court must find achancelor in



error wherethe chancellor improperly consdersand appliesthe Albright factors. Hollon v. Hollon, 784
So. 2d 943 (111) (Miss. 2001).
14. In determining whether the chancellor abused his discretion in gpplying the Albright factors, the
appdlate court "review[s] the evidence and testimony presented at trid under each factor to ensure [the
chancdlor's] ruling was supported by [the] record.” Hollon, 784 So. 2d at (Y13). Furthermore,
differencesin religion, persond vaues, and lifestyles should not be the sole basis for custody decisons.
Albright, 437 So. 2d at 1005.
5. We must now review the evidence and testimony presented at trid under each Albright factor to
determine whether the ruling by the chancellor was supported by the record.

Age, Health and Sex of the Child
96. Timothy was born in 1997 and he isin good hedlth.

Continuity of care
7. Although Sam tedtified that Vaerie took greater care of Timothy, the chancellor found that both
parties contributed subgtantidly to the care of their son before the separation. The chancellor aso found
it important that Sam had agreed to give temporary custody of Timothy to Vaerie.

Parenting skills and willingness and capacity to provide primary child care
T18. The chancellor determined that both parties have adequate parenting skills. From therecord it is
evidert that both parties want to provide primary child care for Timothy. Furthermore, from Sam's
testimony, it is apparent that he only voiced concern over Vaerie's care of Timothy after she sought a
divorce from him.

The employment of the parent and the responsibilities of that employment



T9. Vderie works in Jackson as an assstant vice-president in investment services for Union Planters
Bank. Vderie hasadable job with flexible hours. Sam is sdf-employed as an automotive reconditioner
in Tupelo, and he testified that he works as little as three days a week. Sam has had less job stability,
having ninedifferent employersover the course of their Sx-year marriage, with eight of those during thefirst
two-and-a-hdf years of the marriage.

Physical and mental health and age of the parents
110.  The chancdlor determined that both parties are in good menta health and that Vderie's physca
hedlth isgood. Sam admitted to contracting herpesin 1997 three years after hismarriage with Vaerie, but
denied any sexud rdationswith others during the marriage. Vaerie dso presented evidence that Sam has
atemper and has shown it in front of Timothy.

Emotional ties of the parent and child
11. The chancelor found that both Vaerie and Sam love Timothy a great dedl and have strong
emotiond tieswith him.

Moral fitness of the parents
12.  The chancdlor found that both parents were mordly fit for custody of Timothy, dthough Vaerie
and Sam both admitted to committing adultery after their separation. Sam tried to prove that Vderie
exposed Timothy to her extra-maritd reationship, but the chancdlor found no credible proof to support
the dlegation. Sam, however, did admit to having Timothy around different girlfriends during weekend
vigtations. Although both parties admitted adultery, the chancellor awarded the divorce to Sam because
he charged adultery and VVaerie did not.

The home, school and community record of the child

113.  The chancdlor found this factor not gpplicable due to the young age of the child.



The preference of the child at the age sufficient to express a preference
14. Thechancdlor dso found thisfactor not gpplicable because four year old Timothy isnot a the age
sufficient to express a preference.

Sability of the home environment and employment of each parent
115. Vdeie and Timaothy live in a rented gpartment in Jackson while Sam lives in a home in Tupeo
owned by his stepfather. As previoudy stated, Vderie has job stability, while Sam's employment record
shows less job stahility.

Other factors relevant to the parent-child relationship
16. Samhasan dderly grandmother who livesin Tupelo, but hisother family livesout of date. Vderie
has no immediate family in Jackson and her extended family livesin Texas. Both Sam and Vaerie are
vigted periodicdly by their families. The family members who testified on Sam's behaf admitted to not
having first-hand knowledge of many rel evant facts concerning the custody issue, such asVaeries parenta
abilities. Furthermore, the chancellor found that asignificant factor in his custody decison was Sam's child
from a previous reationship, an eight year old son named Gabrid. Sam tegtified that he had not seen
Gabriel sncehisfirg birthday, paid no child support for him, and voluntarily rdinquished hisparenta rights.
117.  After weighing dl the factors, the chancellor found the best interests of the child would be served
by granting primary custody to Vaerie. We find that the chancellor's decision was supported by credible
evidence; thus, we affirm.

118. THE JUDGMENT OF THE LEE COUNTY CHANCERY COURT IS AFFIRMED.
COSTSOF THISAPPEAL ARE TAXED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERS, CHANDLER AND BRANTLEY, JJ., CONCUR.






