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MCMILLIN, CJ.,FOR THE COURT:

1. Eric Shindl pled guilty in Claiborne County Circuit Court to one count of armed robbery and was

sentenced to serve aterm of seven years. Hefiled amotion for post-conviction rdief in the circuit court

rasng three issues: () ineffective assstance of counsd, (b) improper indictment and (C) aclam that his

pleawasinvoluntary. Thecircuit court summarily denied the motion without an evidentiary hearing. Shindl

has apped ed the denid of hismoation to this Court and presentsthe sameissuesfor consderation. Finding

no basisto grant relief, we affirm the decison of the trid court.



l.
Scope of Review

2. Whenreviewing acircuit court's decison to deny a petition for post-conviction reief, this Court
will not disturb the court's factud findings unless we conclude them to be clearly erroneous. Brown v.
State, 731 So. 2d 595, 598 (1 6) (Miss. 1999).

.
I neffective Assstance of Counsd

113. "To successfully cdlaim ineffective assistance of counsdl the Defendant must meet the two-pronged
test st forthin Strickland v. Washington, 466 U.S. 668, 687 (1984)." Moody v. State, 644 So. 2d 451,
456 (Miss. 1994). The defendant must demondtrate first the deficiency of counsdl’s performance, and
second that the deficiency prgudiced his defense. Strickland, 466 U.S. at 687. There is a strong yet
rebuttable presumption that counsel performed competently and a party contending otherwise must
demonstrate a reasonable probability that, but for counsd's errors, he would have received a different
result. Moody, 644 So. 2d at 456. This Court looks at the totality of the circumstances, with deference
towards counsd's actions, to find afactud basis for the clam. Id.

14. Shindl daimsthat histrid counsd faled toinform him of dl the evidence againg him. In particular,
he assertsthat he was not informed of the contents of a statement by awitnessto the robbery that allegedly
contai ned incond stencies when compared with the victim' sstatement. Shindl contendsthat had he known
of this statement, he could have evauated the incongstencies in the two statements and more effectively
evauated the strength of the case againgt him.

5. Shindl offers only his own dlegationsto support this aspect of hisclam for rdlief. The contents of

this contradictory statement are proven only by Shinal’ s assertions asto what he was alegedly told by an



unidentified police officer. In order to be entitled to an evidentiary hearing on a post-conviction relief
moation, the movant cannot rely upon mere alegationsin the pleading; rather, he must demonstrate, through
afidavitsor otherwise, that factual evidenceexigtsto provetheallegations. Miss. Code Ann. 8 99-39-9(e)
(Rev. 2000). If such affidavits cannot be obtained, the movant must show, in detail, good cause for the
falure. 1d. When the only basisfor rdlief isthe uncorroborated assertion of the petitioner, the motion may
be dismissed without ahearing inreliance on the provisonsof Mississippi Code Annotated section 99-39-
11. Satev. Santiago, 773 So. 2d 921, 923-24 (1 11) (Miss. 2000).

T6. In this case, Shindll has failed to produce the aleged statement or to satisfactorily explain his
inability to do so. Without the statement, the circuit court could not engage in any meaningful analyss as
to the impact of such evidence on the drength of the Stat€' s case and, thus, the advisability of Shindl’s
decison to accept a sentence recommendation that, by his own admission, was favorable in light of the
maximum sentence available under the statute.

17. The circuit court did not err in denying relief on this basis.

I1.
Improper Indictment

118. Shindl urgesthat hisindictment was defective because it stated that the crime was committed on
or about the 8th day of August, 1998 — a time that Shinall clams he was aready incarcerated and,
therefore, he could not have been guilty of committing the offense. In actudity, thisclaim cannot beviewed
asadefect in the indictment. Rather, the assertion that Shindll wasin custody of law enforcement officers
on August 8, 1998, would, at best, provide him with a viable defense to the charge in the indictment.
Neverthel ess, there is ample authority for the proposition that erroneous assertions of the date wheretime

is not of the essence of the offense are matters of form and not of substance and may be cured by



amendment. Bainev. State, 604 S0.2d 258, 261 (Miss. 1992). Such dleged defectsintheindictment are
walved by avdid pleaof guilty. Brooksv. State, 573 So. 2d 1350, 1352 (Miss. 1990). Shinall admitted
asapart of the process of entering a guilty plea to committing the essentid dements of the crime. Any
discrepancy as to the exact date of the offense was waived in that process.

V.
The Voluntary Nature of Shindl’s Plea

T9. Shindl daimsthat he wanted to go to trid, but that he was afraid to do so because of hislack of
knowledge concerning the extent of the State’ savailable evidence againgt him. This, accordingto Shindl’s
argument, renders his guilty pleaan involuntary one. It isthe view of this Court thet thisis merely another
versonof Shindl’ sargument concerning the ineffectiveness of defense counsel. Shinall asserted beforethe
tria court that his pleawas voluntary at the time it was offered. He has subsequently shown no concrete
facts by which either the trid court or this Court could make a meaningful determination that his lack of
knowledge of the contents of an aleged witness' s satement — a statement that is not in the record nor is
its absence justified — somehow renders his plea so uninformed as to be involuntary. Hisfailure to plead
specific facts that would judtify the granting of an evidentiary hearing on the merits of his clams and to
demondtrate his ability to provide competent evidence of the existence of those facts leads usto conclude
that thetrid judge was correct in dismissing Shindl's motion without a hearing.

110. THEJUDGMENT OF THE CIRCUIT COURT OF CLAIBORNE COUNTY DENYING
POST-CONVICTION RELIEF ISAFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED

TO CLAIBORNE COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



