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BEFORE SOUTHWICK, P.J, LEE, AND THOMAS, 1J.
THOMAS, J.,, FOR THE COURT:

1. Timothy Gardner was convicted of the sale of cocaine, a schedule |1 controlled substance, in
Tdlahatchie County. On gpped, he asserts the following errors:

|.WHETHER THE LOWER COURT ERRED IN OVERRULING GARDNER'S
MOTION FOR A MISTRIAL MADE DURING THE STATE'SCLOSING ARGUMENT.

II. WHETHER THE LOWER COURT ERRED IN FAILING TO GRANT GARDNER'S
MOTION FOR A MISTRIAL DURING THE TESTIMONY OF STATE'SWITNESS
AGENT BISHOP.

. WHETHER GARDNER'STRIAL COUNSEL PROVIDED INEFFECTIVE
ASSISTANCE OF COUNSEL AND WHETHER THE LOWER COURT ERRED IN
REFUSING TO PERMIT GARDNER NEW COUNSEL.



IV.WHETHER THE VERDICT OF THE LOWER COURT WASMADE AGAINST THE
OVERWHELMING WEIGHT OR SUFFICIENCY OF THE EVIDENCE.

FACTS

2. On August 21, 1998, Timothy Gardner was arrested for the sale of crack cocaine in Charleston,
Missssippi. Gardner sold the controlled substance to Misty Ford, a confidentid informant working for the
State. Ford was wired with atransmitter, which recorded an audio record of the sdle. The State dso
recorded the sde by avideo cameraingdled in the vehicle Ford drove to the sale location. The State aso
photographed severa shots of a hand to hand exchange made between Gardner and Ford. The sdle was
aso witnessed by Chris Bishop, Lee Burkett and William Brewer, Sheriff of Talahatchie County.

113. Bishop, an agent of the Mississppi Bureau of Narcotics, testified that he clearly witnessed Gardner
execute the sde in question. Bishop further testified that he had purchased cocaine from Gardner on severa
occasions of undercover police investigation work during the four month period in which the Mississippi
Bureau of Narcotics worked with Sheriff Brewer in building a case againgt Gardner. Bishop identified Ford
as the second party involved in the recorded sale in question.

4. Ford testified that she was aformer cocaine user. She further stated that she had been incarcerated for
prescription forgery before working as a confidentia informant. Ford identified Gardner as the man sdlling
her the cocaine in the video, on the audiotape and in the photographs.

5. The video and photographs show the following events take place. Ford asked Gardner for "a twenty."
Gardner pulled out a clear plagtic bag filled with crack cocaine, removed arock and handed it to Ford.
Ford pulled a previoudy marked hundred dollar bill from her back pocket and gave it to Gardner. Ford
then returned to the truck. During a post-buy meeting with Agent Burkett, Ford turned the crack rock in
and initided the bag in which it was deposited.

6. The State had the rock tested by the Mississippi Crime Laboratory in Batesville. J. C. Smiley, who was
accepted as an expert in forensic chemidiry, testified that the rock had been tested at the Lab. Smiley
further stated that the rock was 0.42 grams of crack cocaine.

7. Gardner was the sole witness for the defense. He testified that he was not the person engaged in the sdle
of cocaine shown in the video or the photographs. However, Gardner admits that Ford approached his
residence in the beginning of the video. When asked about the uncanny resemblance between himsdf and
the man recorded in the State's evidence, Gardner claimed that there were many people in Charleston who
shared his physical appearance and characteristics.

118. Gardner was found guilty of the sle of cocaine and sentenced to fifteen years in the Mississippi
Department of Corrections with a post-release supervison of five years.

ANALYSIS

|.WHETHER THE LOWER COURT ERRED IN OVERRULING GARDNER'S
MOTION FOR A MISTRIAL MADE DURING THE STATE'SCLOSING ARGUMENT.

II. WHETHER THE LOWER COURT ERRED IN FAILING TO GRANT GARDNER'S
MOTION FOR A MISTRIAL DURING THE TESTIMONY OF STATE'SWITNESS



AGENT BISHOP.
STANDARD OF REVIEW

9. Thetrid court must declare amidria when thereis an error in the proceedings resulting in substantia
and irreparable prejudice to the defendant's case. URCCC 8§ 5.15. The granting of amotion for amidria is
within the sound discretion of thetrid judge. Bass v. State, 597 So. 2d 182, 191 (Miss. 1992). Thetria
judge "isin the best position for determining the prgjudicia effect” of an objectionable remark by ether the
prosecutor or awitness. Perkins v. State, 600 So. 2d 938, 940 (Miss. 1992). Where "serious and
irreparable damage' has not resulted, the judge should "admonish the jury then and there to disregard the
impropriety.” Hoops v. State, 681 So. 2d 521, 528 (Miss. 1996); Roundtree v. Sate, 568 So. 2d 1173,
1178 (Miss. 1990). Thejury is presumed to have followed the admonition of thetrid judge to disregard the
remark. Dennisv. State, 555 So. 2d 679, 682-83 (Miss. 1989). See also Lester v. Sate, 767 So. 2d
219, 222-23 (Miss. Ct. App. 2000). "It iswdll settled that when the tria judge sustains an objection to
testimony and he directs the jury to disregard it, prgjudicid error does not result.” Estes v. State, 533 So.
2d 437, 439 (Miss. 1988). See also Perkins, 600 So. 2d at 940.

A.BISHOP'STESTIMONY

1110. During the direct examination of the State's first witness, Agent Bishop, the following statements were
mede:

Q. Okay, and who did that truck come back registered and belonged to?
A. Mr. Gardner's grandfather.

Mr. Vanderburg: Objection to hearsay.

The Court: I'll sustain the objection.

Q. Thetruck, who isit registered to?

A. Mr. Gardner's grandfather.

Mr. Vanderburg: Objection, | ask for amidirid. Y ou sustained my objection.
The Court: | sustained the objection.

Mr. Murphey: I'm sorry.

The Court: Ladies and gentlemen, please disregard the last statement by the witness. And, g, if I've
got an objection, if you keep on testifying | can't ded with the objection. When there's an objection
please stop. I'll sustain the objection. The motion for mistrid will be overruled. Ladies and gentlemen,
please disregard the last statement from the witness regarding any aleged ownership of the vehicle.
That's hearsay. | ask you to disregard it.

111. During the direct examination of Gardner, the sole witness for the defense, the following statements
were made:

Q. Back in August of 1998, did you own that Dodge truck?



A. Wdl, | was aco-signer. My grandfather owned it.

Q. Your grandfather owned it. And what's his name?

A. Mr. Richard L. Gardner.

Q. He owned the truck but you were a co-signer, is that correct?
A.Yes, gr.

Q. And it was a Dodge truck?

A.Yes gr.

Q. Did you drive the truck?

A.Yes dr, | did.

112. Under the circumstances in thisinstant case, no serious or irreparable damage resulted from Bishop's
remarks. Thetrid judge directed the jury to ignore the inappropriate response. Moreover, ownership of the
truck had little, if anything, to do with the centra issue of the case, that is, the sdle of cocaine itsalf.
Furthermore, as may readily be seen by Gardner's own testimony, this matter ultimately was brought to the
jury's attention by Gardner himself.

B. THE CLOSING ARGUMENT

113. In the course of the closing statements made by the State prosecutor, he made the following statement:
"Think about it. Take control of the Stuation. Take your town back.” At this point the defense made an
objection. Thetria judge sustained the objection and made the following order: "The jury will disregard the
last comment by the prosecutor. Ladies and gentlemen, you've got to make your decision from the evidence
and the law and that done." During a recess which immediately followed the closing statements, Gardner
made amotion for amistriad based on the "take your town back” comment made by the State.

114. The test for determining whether an improper argument by a prosecutor to ajury requiresreversd is
"whether the natura and probable effect of the improper argument of the prosecuting atorney isto creete
an unjust prejudice againgt the accused as to result in a decision influenced by the pregjudice so created.”
Davisv. Sate, 660 So. 2d 1228, 1248 (Miss. 1995). "Traditionally, attorneys are given wide latitude in
closng arguments” Davis, 660 So. 2d at 1248 (citing Ahmad v. State, 603 So. 2d 843, 847 (Miss.
1992)). See also Neal v. State, 451 So. 2d 743 (Miss. 1984). "Any alegedly improper prosecutoria
remark must be evauated taking into consderation the circumstances of the case when determining the
comment'spropriety.” Forbesv. State, No. 98-KA-00498-COA, at 6 (Miss. Ct. App. June 27, 2000).

125. In discussing the purpose and limits of closing arguments, the following is stated in 23A CJS.
Crimind Law, 8§ 1090 (1961):

Generdly, improper remarks or argument to jury should scrupuloudly be avoided by dl atorneys. The
rulethat it isaways the duty of the prosecuting atorney to treat accused in afair and impartia manner
gpplies to his conduct and arguments to the jury, and the rights of the accused cannot be prejudiced



by improper remarks. It is sometimes difficult, however, to draw the line between alowable argument
and improper statements in argument, because the prosecuting attorney and aso the counsd for
accused, has of necessity much latitude in the language or manner of presenting his Sde of the case
consgtent with the factsin evidence.

Theright of argument contemplates libera freedom of speech and range of discusson confined only to
bounds of logic and reason; and if counsdl's argument is within the limits of proper debateit is
immateriad whether it is sound or unsound, or whether he employs wit, invective, and illugtration
therein. Moreover, figurative speech islegitimate if there is evidence on which it may be founded.
Exaggerated statements and hasty observetions are often made in the hegat of debate, which, although
not legitimate, are generadly disregarded by the court, because in its opinion they are harmless. There
are, however, certain well-established limits beyond which counsdl is forbidden to go; he must confine
himsdlf to the facts introduced in evidence and to the fair and reasonable deductions and conclusions
to be drawn therefrom, and to the gpplication of the law, as given by the court, to the facts.

See also Bullock v. State, 391 So. 2d 601 (Miss. 1980).

116. In the case of Bridgeforth v. State, 498 So. 2d 796 (Miss. 1986), the Mississippi Supreme Court
held that the objection to the closing argument during which the prosecution referred to the defendant as
"scum™ should have been sustained because this amounted to persond abuse and vilification and was
inflammatory. Bridgeforth, 498 So. 2d at 801. In Payton v. State, the Missssippi Supreme Court
condemned the "send amessage’ statements made in closing arguments. Payton v. State, No. 96-CT-
00949-SCT, 2 (Miss. Aug. 26, 1999). In Williams v. State the Mississippi Supreme Court stated that:
"jurors are representatives of the community in one sense, but they are not to vote in a representative
capacity." Williams v. State, 522 So. 2d 201, 209 (Miss. 1988). In Forbes v. State, the Mississppi
Court of Appeds clarified theissue in holding that: "it is error to urge jurors to consder that the verdict you
return is going to be reflective of the conscience of this community.” Forbes, No. 98-KA-00498-COA, 7
(Miss. Ct. App. June 27, 2000). However, the Forbes court continued to hold that: "asin dmog al such
cases, the argument was not by itsalf so egregious as to prevent the jurors from reaching an appropriate
verdict. Few have been the circumstances in which this argument has condtituted reversible error. * Forbes,
WL 823805, 7 (Miss. Ct. App. June 27, 2000). We find the district attorney's comments in the case at
hand do not require reversal.

I'. WHETHER GARDNER'STRIAL COUNSEL PROVIDED INEFFECTIVE
ASSISTANCE OF COUNSEL AND WHETHER THE LOWER COURT ERRED IN
REFUSING TO PERMIT GARDNER NEW COUNSEL.

117. Gardner's claim is addressed under a two-part test established in Strickland v. Washington, 466
U.S. 668, 687 (1984), and followed by the Mississippi Supreme Court in Singer v. Sate, 454 So. 2d
468, 476 (Miss. 1984). A successful completion of thistest is paramount to Gardner's argument. He must
successfully meet both prongs. Under Strickland and Stringer, Gardner must show that the counsdl's
performance was S0 deficient that it congtituted prejudice. Strickland, 466 U.S. at 687; Stinger, 454 So.
a 476. The asserting party must also show that "but for his attorney's errors, there is a reasonable
probability that he would have received a different result in the tria court.” Rankin v. State, 636 So. 2d
652, 656 (Miss. 1994). The defendant bears the burden of demonstrating that both prongs have been met.
Leatherwood v. State, 473 So. 2d 964, 968 (Miss. 1985).



118. Additiondly, thereisastrong but rebuttable presumption that an attorney's performance fals within a
wide range of reasonable professond assstance and that the decisons made by trial counsd are strategic.
Vielee v. State, 653 So. 2d 920, 922 (Miss. 1995). Application of the Strickland test is applied with
deference to counsd's performance, consdering the totality of the circumstances to determine whether
counsdl's actions were both deficient and prejudicia. Conner v. State, 684 So. 2d 608, 610 (Miss. 1996).
The test isto be gpplied to the overdl performance of the attorney. Strickland, 466 U.S. at 695. With
respect to the overal performance of the attorney, "counsel's choice of whether or not to file certain
motions, cal witnesses, ask certain questions, or make certain objections fal within the ambit of tria
Srategy.” Scott v. Sate, 742 So. 2d 1190 (1 14) (Miss. Ct. App. 1999); Cole v. Sate, 666 So. 2d 767,
777 (Miss.1995); Murray v. Maggio, 736 F.2d 279, 283 (5th Cir. 1984). With thisin mind, we now turn
to Gardner's dlegations of ineffectiveness of his counsd.

119. After the venire pand had been voir dired by the tria court and placed in recess, Gardner, Mr.
Vanderburg and the trid judge met in chambers. Gardner expressed that he did not fed that Mr.
Vanderburg had spent enough time with him to be able to establish effective assistance of counsdl. The trid
court denied Gardner's request for new counsd, advising Gardner that Mr. Vanderburg was sufficient
counsd. After avery thorough explanation of the lega implications and dangers of sdf-representation in
which the judge went through the steps set out in Bevill v. State, 556 So. 2d 699 (Miss. 1990), Gardner
ingsted on representing himsdlf. At thistime Mr. Vanderburg testified that he was well prepared for the
case, pointing out that he had reviewed the video with Gardner and made severa pre-trid motionsin the
case. Mr. Vanderburg aso supplied the court with an extremely detailed account of the time and effort he
spent on the case. The court instructed Mr. Vanderburg to remain as assistance to Gardner as he
represented himself. Gardner went on to make an opening statement, question the witnesses and make a
closng statement. The record reflects that Mr. VVanderburg questioned one witness, that witness being
Gardner, and made objections throughout the trid.

120. Gardner now assertsthat Mr. Vanderburg did not supply him with effective assstance of counsd.
Gardner claimsthat Mr. Vanderburg consulted with Gardner on only one occasion for gpproximatdly thirty
minutes. Gardner asserts that this was not an adequate amount of time spent between counsd and
defendant. Gardner aso points out that Mr. Vanderburg only caled one witness, Gardner, in establishing his
defense. However, Gardner refused Mr. Vanderburg's services and chose to represent himself. To clam
ineffective assstance of counsd a this point would only be an admission that Gardner provided himsdf with
apoor defense, which, prior to thetrid, the judge exhaustively forewarned Gardner would occur. Outside
of questioning Gardner as awitness, the only input Mr. Vanderburg made were the apt objections, two of
which are the very foundation of errors Gardner now attempts to assert.

121. It has been established by the Mississippi Supreme Court that as stand-by counsel, a defense attorney
is "without authority, discretion or control and the charge that he rendered condtitutiondly ineffective
assgtanceiswithout merit." Estelle v. State, 558 So. 2d 843, 847 (Miss. 1990). Asin Estelle, where the
defendant aso represented himself and later gppedled, asserting ineffective assstance of counsdl, Gardner's
assartion of error has no merit.

122. Gardner dso complains that the court erred in refusing to permit Gardner new counsel. "The motion of
an indigent prisoner requesting the court to dismiss his court-appointed attorney is addressed to the sound
discretion of thetrid judge.” Burnett v. State, 285 So. 2d 783, 783 (Miss. 1973). Nor is the defendant
entitled to a continuance in order to raise funds with which to employ an atorney. Burnett, 285 So. 2d at



784. The record clearly showsthat the trid judge used adequate discretion in refusing Gardner's request for
new counsd.

IV.WASTHE VERDICT OF THE LOWER COURT AGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE OR, ALTERNATIVELY, WASTHE EVIDENCE
SUFFICIENT TO CONVICT?

1123. The decison to grant or deny amotion for new trid is discretionary with the trid court. McClain v.
Sate, 625 So. 2d 774, 781 (Miss. 1993). In order to preserve the issue for consideration on apped, the
defendant must raise the issue that the verdict was againg the overwhelming weight of the evidence asa
ground for hismation for new trid. Howard v. Sate, 507 So. 2d 58, 63 (Miss. 1987). InFord v. Sate,
753 So. 2d 489, 490 (Miss. Ct. App. 1999), we held that:

[i]n determining whether ajury verdict is againg the overwheming weight of the evidence, this Court
must accept as true the evidence presented as supportive of the verdict, and we will disturb ajury
verdict only when convinced that the circuit court has abused its discretion in failing to grant anew
trid or if thefind result will result in an unconscionable injustice.

(cting Danner v. Sate, 748 So. 2d 844, 846 (Miss. Ct. App. 1999)). See also Herring v. Sate, 691
S0. 2d 948, 957 (Miss. 1997); Turner v. State, 726 So. 2d 117, 125 (Miss. 1998); Groseclose v.
State, 440 So. 2d 297, 300 (Miss. 1983). "Any less stringent rule would denigrate the congtitutional power
and respongihility of the jury in our crimind justice system.” Hughes v. State, 724 So. 2d 893, 896 (Miss.
1998). "In determining whether ajury verdict is against the overwhelming weight of the evidence, the court
accepts astrue the evidence favorable to the State.” Wetz v. State, 503 So. 2d 803, 812 (Miss. 1987).
See also McClain, 625 So. 2d at 781; Van Buren v. State, 498 So. 2d 1224, 1229 (Miss. 1986). It has
a0 been established that "the jury isthe judge of the weight and credibility of testimony and isfreeto
accept or rgect al or some of the testimony given by each witness.” Meshell, 506 at 991. See also
Hilliard v. Sate, 749 So. 2d 1015, 1017 (Miss. 1999); Lewisv. State, 580 So. 2d 1279, 1288 (Miss.
1991); Gandy v. State, 373 So. 2d 1042, 1045 (Miss. 1979). We hold that the verdict was not againgt the
overwheming weight of the.

124. A (1) motion for adirected verdict, (2) request for peremptory instruction, and (3) motion for
judgment notwithstanding the verdict chalenge the legd sufficiency of the evidence. McClain, 625 at 778.
"Since each requires consideration of the evidence before the court when made, this Court properly reviews
the ruling on the last occasion the chalenge was made in the trid court.” McClain, 625 at 778. This
occurred when the lower court overruled the motion for INOV. Welz, 503 at 807-8. "If thereis sufficient
evidence to support averdict of guilty, this Court will not reverse” Meshell v. Sate, 506 So. 2d 989, 990
(Miss. 1987). See also Haymond v. State, 478 So. 2d 297, 300 (Miss. 1985); Fairley v. State, 467 So.
2d 894, 902 (Miss. 1985). Thetest to be applied in considering the sufficiency of the proof based on
circumstantial evidence is "whether arationd fact finder might reasonably conclude that the evidence
excludes every reasonable hypothesis inconsistent with guilt of the crime charged.” Shields v. Sate, 702
So. 2d 380, 382 (Miss. 1997) (citing Deloach v. Sate, 658 So. 2d 875, 876 (Miss. 1995). See also
Murphy v. Sate, 566 So. 2d 1201, 1204 (Miss. 1990). We hold that the evidence was more than
aufficient to support the verdict.

1125. The sale of cocaine made by Gardner to Ford was recorded by audio transmitter, video camera,
severd photographs and witnessed by three officers of Missssppi law enforcement. The three law



enforcement officers and Ford identified of Gardner as being the sdller during testimony. The sold substance
was tested by Missssippi Crime Laboratory in Batesville, which found that the rock was 0.42 grams of
crack cocaine.

126. THE JUDGMENT OF THE CIRCUIT COURT OF TALLAHATCHIE COUNTY OF
CONVICTION OF SALE OF COCAINE AND SENTENCE OF FIFTEEN YEARSIN THE
CUSTODY OF THE MISS SSIPPI DEPARTMENT OF CORRECTIONSAND FIVE YEARS
POST-RELEASE SUPERVISION AND FINE OF $5000 ISAFFIRMED. COSTSOF THIS
APPEAL ARE ASSESSED TO TALLAHATCHIE COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, LEE, IRVING,
MYERSAND CHANDLER, JJ., CONCUR.



