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McMILLIN, CJ., FOR THE COURT:

1. Penelope Grant was convicted of possession of more than one ounce but |ess than one kilogram of
marijuana with the intent to distribute after police officers discovered a quantity of the drug in the trunk of
her car. She has gppedled her conviction claming that the evidence was insufficient as a maiter of law to
establish her guilt of the crime. She bases her argument principaly on evidence that her traveling companion
clamed responsibility for the presence of the contraband. Grant also complains of thetrial court's decison
to require her gppointed counsd to continue his representation after he had sought to withdraw from the
case. Grant further alegesthat the trid court erred in denying one of her requested instructions that
effectively prevented her from presenting her theory of the case to thejury. Lastly, Grant suggests error in
the court's decision to exclude from evidence awritten statement given by her traveling companion shortly
after his arrest. Wefind no error and affirm Grant's conviction.

Facts



2. Grant and Charlie Lee Taylor were driving in Grant's vehicle through Oktibbeha County on their way
from Foridato vigt Taylor's mother in Mound Bayou. Taylor was driving when the vehicle was sopped by
law enforcement officers on suspicion of driving under the influence. Taylor was unable to produce avdid
driver's license and was arrested on that ground. Though not arrested, Grant voluntarily followed in her
vehicleto thejail in hopes of being able to arrange bond for Taylor. A Nationa Crime Information Center
(NCIC) computer check on Taylor reveded that he had alengthy crimina record conssting primarily of
drug-related offenses. At that point, the officers requested authority to search Grant's vehicle, and Grant
consented to avoluntary search in writing. The search reveded a quantity of marijuana bound up in four
separae containers held in ablack travel bag in the trunk of the vehicle.

3. Grant waived her Miranda rights and gave a statement in which she indicated that Taylor had informed
her that he was bringing a supply of marijuana with him for the purpose of sdlling it to defray the expenses
associated with the trip.

4. On these facts, Grant was indicted and convicted of possesson of marijuanawith intent to distribute.
.
Issue One: The Sufficiency of the Evidence

5. Grant dleges that the trid court erred in denying her motion for aJNOV &fter the jury convicted her.
Her argument takes two separate tacks. First, she urges that the State failed to prove her to be in elther
actua or congtructive possession of the drugs. She contends that al of the evidence showed that the drugs
were solely in the possession of Taylor since they were discovered in ablack satchd bag in the trunk that
belonged to him. Secondly, she argues that, even if her knowledge of the presence of some quantity of
drugsin her vehicleis enough to make a case for constructive possession againgt her, the State was unable
to present any proof indicating that she was aware of the quantity of drug involved. Thus, according to her
argument, it was equaly as likdly that the quantity of drug brought on the trip by Taylor was something less
than an ounce. This, she contends, has the effect of negating the necessary intent or mens rea on her part to
p0ossess more than an ounce of marijuana.

16. We will ded firgt with her initid argument. There was evidence, principdly derived from Grant's own
post-arrest statement, tending to establish that Grant was aware that her traveling companion was
trangporting marijuana and that his stated intention was to sdll the drug and use the proceeds for the mutual
advantage of the parties, i.e., to defray the cogts of their journey. Grant knowingly participated in this
enterprise. One who is present and aids and encourages another in the commission of acrime may be found
guilty asaprincipd. Hooker v. State, 716 So. 2d 1104 (119) (Miss. 1998) (citing Swvinford v. Sate, 653
So. 2d 912, 915 (Miss. 1995)). The evidencein this case, viewed in the light most favorable to sustaining
the verdict, was sufficient to establish Grant's guilt on the theory that she aided and abetted Taylor in his
crimina endeavors.

7. Grant's second argument begins with the proposition that proof of intent to possess anillicit drug,
ganding aone, in instances where there are increasingly harsh pendties as the quantity of drug increases, is
insufficient to convict on anything other than the minimum amount. She dams that the State must separately
establish beyond a reasonable doubt her specific intent to possess, not just marijuana, but more than an
ounce of the drug. She correctly argues that the State was unable to present any evidence to show that
Grant had any notion of the quantity of drug being transported in her vehicle. The State counters that



argument by pointing out that Grant understood that Taylor intended to finance the trip with the sde of the
marijuana. From that knowledge, the State contends, Grant reasonably should have understood that Taylor
had subgtantialy more than an ounce of marijuanain his possesson since it would take that much to meet
the expenses of their journey. We find Grant's argument unpersuasive. However, that does not decide the
issue.

118. We find no precedent directly on point asto thisissuein Mississippi. This Court concludes that, though
proof of the quantity of drug is an eement of the offense, it is not necessary to demondrate that the
defendant had actual knowledge that the amount of drugs possessed met or exceeded any dtatutorily-
designated quantity. To hold otherwise would require the State to go to ridiculous extremes to prove a
defendant's knowledge and skill in the science of weights and measures. Other jurisdictions considering the
question have arrived at the same concluson. Commonwealth v. Rodriguez, 614 N.E.2d 649, 653
(Mass. 1993); People v Mass, 605 N.W.2d 322, 324-25 (Mich. App. 1999); Sate v Taylor 473 SE.2d
817, 819 (S.C. Ct. App. 1996). So long as the State satisfactorily proves that the defendant had actual
knowledge that the substance in question congtituted an illega drug, the necessary crimina intent has been
established. Proof of the quantity beyond a reasonable doubt is, of course, lso an dement of the crime but
it is not necessary to prove that the defendant had a conscious gppreciation of the quantity in order to
impose a particular degree of punishment that is dependent on quantity.

II.
I ssue Two: Withdrawal of Counsd

9. Thetrid court permitted two prior attorneys appointed to represent Grant to withdraw from the case
after Grant filed complaints againgt them with the Missssppi Bar. After she filed a complaint againgt her
third counsd, he, too, sought leave to withdraw as Grant's counsel of record. The tria court, concluding
that Grant was using this as atactic to delay her trid, refused to permit the withdrawal. Rather, the court
gppointed yet another attorney to assst in the conduct of Grant's defense.

120. Grant argues that the trial court committed reversible error when it forced her third attorney to continue
his representation since he would unquestionably be biased againgt her based on the ethics complaint she
had filed againgt him. Grant's argument appears to be founded on the notion that she recelved ineffective
assistance of counsdl because of theill will that her appointed counsd would doubtlessy fed for her.
However, she points to no particular failingsin her counsdl's conduct of the defense other than to fault him
for belatedly obtaining discovery of a copy of Taylor's written post-arrest statement. It is undisputed,
however, that Grant was aware of the statement well in advance of the trid and the fact that Taylor had
made pre-trid statements tending to exonerate Grant was fully developed during the course of thetridl.
Thus, Grant's dissatisfaction with her appointed counsd based on the fear that he may have harbored ill will
towards her does not make a case of ineffective assstance of counsdl because of her failure to demondtrate
any prejudice to her defense arising out of counsdl's performance - whether that representation was
undertaken willingly or begrudgingly. House v. State, 754 So. 2d 1147 (1131) (Miss. 1999). Aside from
that, Grant entirely ignores the fact that she had the services of another counsd who fully participated in the
defense. She points to nothing to suggest that his efforts on her behdf were anything other than
professionaly competent.

111. Thereisno reversble error in the tria court's decision to require Grant's appointed counsdl to continue
his representation after he sought to withdraw.



V.
Issue Three: Defense Instruction

112. Grant asked for Instruction D2, which purported to instruct the jury on what was necessary to convict
on the theory of aiding and abetting ancther in the commisson of acrime. Thetrid court refused the
indruction, agreeing with the State's objection that the discussion of whether the defendant’s participation in
the crime was "indgnificant” or "mgor" was not an accurate statement of the law and had the potentid to
confuse and midead the jury. We sat out the form of this requested ingtruction in full:

Penelope Grant has been charged with the offense of possesson of marijuana with the intent to
distribute as being an accessory before the fact.

The court ingtructs the jury that each person present at the time of, or consenting and encouraging,
ading or assding in any materid manner in the commisson of acrime, or knowingly and willfully
doing any act which is an ingredient in the crime, isa principa. However, this does not mean that the
mere knowledge or unknowing assstance is sufficient to find Penelope Grant guilty. The phrase
"knowingly and willfully" as used in these indructions contemplates thet Penelope Grant acted with
knowledge and deliberation, and that her assstance in the commission of the crime was mgor.
Assgtlance cannot be insignificant; it must be mgor.

And, unless you find the State of Mississppi has proven this to your satisfaction beyond a reasonable
doubt, you must find Penelope Grant Not Guilty.

113. When reviewing clams of error in the manner in which the jury was instructed, an appellate court does
not review angle ingructionsin isolaion. Chatman v. State, 761 So. 2d 851 (116) (Miss. 2000). Rather,
our duty isto review the indructionsin their totdity to determineif the jury was properly instructed on the
law pertaining to the case. 1d. A part of that review requires us to ensure that the jury has been properly
ingtructed as to the defendant's theory of her defense so long as there is some reasonably credible evidence
in the record to support it. Gibson v. Sate, 731 So. 2d 1087 (117) (Miss. 1998).

124. Having reviewed the entire record in this case, it is clear that Grant's sole theory of defense was that
shewastotaly unaware that Taylor had any illegal drugs secreted in his bag in the trunk of her car. She
introduced evidence to support that defense in the form of her own and Taylor's testimony. The State
countered that evidence with the incriminating contents of Grant's own pre-trid statement. It was on that
critical conflict in the evidence that the issue of Grant's guilt was joined and submitted to the jury for
resolution. There was no legitimate issue regarding whether Grant, with knowledge of Taylor's activities,
rendered him some small measure of assistance that was so inggnificant as to permit her to avoid crimina
culpability. Assuming for sake of argument only that the law does permit some de minimis assistance to a
crimina enterprise without incurring crimind ligbility, the facts of this case do not bring that concept into
play. The evidence, rather, presented the jury with the stark contrast of either (a) believing Grant's evidence
that she was unaware of the presence of the drugs, or (b) accepting the State's evidence, including Grant's
pre-trid statement, indicating that she knew of the drugs, knew of Taylor'sintentions regarding those drugs,
was prepared to share in the benefits of the sale of the drugs, and assisted Taylor in his efforts by providing

the necessary transportation.
115. Thetria court, in recognition of Grant's only theory of defense, ingtructed the jury that, in order to



convict, it must find thet Grant "did . . . as5st Charlie Taylor . . . by dlowing him to transport the drug in her
vehicle. .. ." The court dso ingtructed that "mere presence a the time of acrime or at the scene of acrime

isinsufficient” to convict. Findly, in adirect reference to Grant's defense, the court ingructed the jury that if

they found "that the defendant was merely present when a crime was being committed, and was not aware

of the presence of the Marijuanain her vehicle, then you shdl find the defendant not guilty.”

1116. We conclude that the jury was adequately instructed on the applicable law as to those issues
suggested by the proof and by Grant's theory of her defense. She has shown no prejudice to her defense by
virtue of the trid court's refusd to delve into possible digtinctions between minimal versus sgnificant
assistance to the principa perpetrator, and we decline to find reversible error on that basis.

V.
Taylor'sWritten Statement

117. Charlie Taylor, soon after he was arrested, wrote out alonghand statement in which he attempted to
exonerate Grant from any involvement in the marijuana possession. The statement was not requested by any
investigating officer and was not a part of the officid investigation file. Taylor furnished a copy of the
statement to Grant, and she attempted to introduce the statement into evidence through Taylor while he was
on the witness stand testifying for the defense. The trid court refused its admisson based on a hearsay
objection. Despite the fact of the written stlatement's exclusion from evidence, defense counsdl was
permitted, without objection, to dicit from Taylor that he had repeatedly made statements to various
individuas taking sole respongibility for the drugs, which was consstent with histria testimony.

1118. On cross-examination by the State, the prosecuting attorney questioned Taylor regarding his origina
satement to the police made shortly after his arrest. That statement made no reference either way asto
Grant's knowledge of the presence of drugsin her vehicle. The State's attorney ingstently tried, through his
examination, to put forward the notion that Taylor's failure to exonerate Grant in hisfirst statement tended to
show that his subsequent statements were merely caculated attempts to manufacture a defense for Grant. It
appears tha the State was advancing the proposition that Taylor's first statement was, by virtue of itsfailure
to affirmatively exonerate Grant, a prior incondstent satement admissible to impeach Taylor. Thereis
authority for the notion that a declarant's Sllence as to a matter as to which it would seem reasonable that the
declarant would speak may be seen as incons stent with a subsequent statement that includes the previoudy-
missing information. McCormick on Evidence § 34 (John W. Strong ed., 5" ed. 1999). While it seems at
least questionable that Taylor's falure to affirmatively exonerate Grant when giving a statement is the kind of
omission intended to be covered by this rule of evidence, we note that there was no objection from the
defense. We will, therefore, treat the evidencein that light.

1119. After Taylor had been cross-examined by the State, Grant's counsel once again sought to introduce
the statement. The grounds for introduction of the Statement at that time was thet it was a prior consstent
satement being offered to refute a charge that Taylor'strid testimony was a recent fabrication, inconsstent
with his origina statement to police, and thus admissible under Missssippi Rule of Evidence 801(d)(1)(B).
Thetrid court permitted defense counsd to question Taylor in some depth regarding the contents and the
timing of this earlier written statement but refused to permit the introduction of the written statement itself,
finding thet it failed the filter test of Rule 403.

1120. We do not find thisto be reversble error. This Court concludes that the trid court was, if anything,



extremdy lenient in permitting Taylor to continuoudy bolster his own testimony by making salf-serving
assertions that he had repeatedly told the same verson of events outside the courtroom. Thetrid court,
under Rule 403, has substantid discretion in excluding evidenceiif its prgudicid vaue is outweighed by "the
danger of unfair prgudice” M.R.E. 403; Bishop v. Sate, 771 So. 2d 397 (118) (Miss. Ct. App. 2000)
(ating Smith v. State, 733 So. 2d 793 (1138) (Miss. 1999)). A review of the statement itself demonstrates
that it contains no helpful information other than that developed in greet detal in Taylor's tesimony from the
gand. To permit the jury to see the written statement itself could easily suggest that it was entitled to greater
weight by virtue of the ample fact that it was reduced to writing. The trid court, in congdering the
satement's admissibility, concluded that to permit its introduction would unfairly bolster this aspect of
Taylor's testimony. We find that ruling to be within the discretion afforded the trid court in controlling the
flow of evidenceto berecaived at trid.

121. THE JUDGMENT OF THE CIRCUIT COURT OF OKTIBBEHA COUNTY OF
CONVICTION OF POSSESSION OF MARIJUANA MORE THAN ONE OUNCE BUT LESS
THAN ONE KILOGRAM WITH INTENT TO DISTRIBUTE AND SENTENCE OF TEN
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
WITH FIVE YEARS SUSPENDED AND FIVE YEARSTO SERVE, AND TO PAY A FINE OF
TWO THOUSAND FIVE HUNDRED DOLLARSISAFFIRMED. COSTSOF THE APPEAL
ARE ASSESSED TO OKTIBBEHA COUNTY.

KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, THOMAS, LEE, MYERS AND
CHANDLER, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



