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PROCEDURAL HISTORY

1. This case stlems from a divorce proceeding. John Drewery filed a petition to cite his ex-wife, Willie Ruth
Wallin, for contempt for failing to abide by the judgment of divorce, specificdly asit reaed to Willie Ruth's
obligation concerning the marital home. The specid master found Willie Ruth to be in wilful and
contumacious contempt for violating the divorce order. Thereafter, Willie Ruth moved for anew trid, citing
aconflict of interest which should have forced the specia master to recuse himsdlf from hearing her case.
The motion was denied, and she now appedlsto this Court.

FACTS

12. Willie Ruth Wallin and John Drewery were married on September 5, 1989, and were granted a divorce
in the Lafayette County Chancery Court on March 26, 1998. Pursuant to the judgment of divorce, Willie
Ruth was awarded the marital home, with rights reserved to John should Willie Ruth become delinquent in



paying the mortgage. When Willie Ruth failed to make the mortgage payments, John filed a petition citing
Willie Ruth for contempt. Since John was the sole promissor on the house note, his credit was substantialy
affected by the delinquency. The court found Willie Ruth in wilful and contumacious contempt and ordered
her to deliver a quitclam deed to John for the home. Additiondly, Willie Ruth was ordered to pay John $4,
085 plus accrued interest as compensation for John's persona property that was missing or damaged due
to Willie Ruth's acts. She adso was ordered to pay John's atorney's fees. As described herein, we find no
error in the specid magter's decison and affirm.

ANALYSSOF THE ISSUESPRESENTED
STANDARD OF REVIEW
113. With this apped, gppdlant Willie Ruth Wallin raises the following issues for our review:

|. SPECIAL MASTER MALSKI COMMITTED MANIFEST ERROR BY FINDING THE
APPELLANT TO BE IN CONTEMPT OF COURT AND ORDERING THE APPELLANT
TO EXECUTE A QUITCLAIM DEED UNTO THE APPELLEE AND VACATING HER
RESIDENCE.

II. CHANCELLOR ALDERSON COMMITTED MANIFEST ERROR IN DENYING
THE APPELLANT'SMOTION FOR NEW TRIAL.

4. Our standard of review with regard to the decison of achancdlor isthis:

This Court will not overturn the decision of a chancellor in domestic cases when those findings are
supported by subgtantia evidence unless the chancdllor abused his discretion, was manifestly wrong,
or gpplied an erroneous legdl standard . . . . Asaresult of this deferentia standard of review, the
chancdlor's findings will only be overturned if they are manifestly wrong.

Kennedy v. Kennedy, 650 So. 2d 1362, 1366 (Miss. 1995) (citations omitted).
DISCUSSION OF THE ISSUES

|. SPECIAL MASTER MALSKI COMMITTED MANIFEST ERROR BY FINDING THE
APPELLANT TO BE IN CONTEMPT OF COURT AND ORDERING THE APPELLANT
TO EXECUTE A QUITCLAIM DEED UNTO THE APPELLEE AND VACATING HER
RESIDENCE.

5. With thisfirgt issue, the provision of the divorce judgment in question is paragraph 4(A) which reads:

That the Wife shdl have sole title, use and possession of the marital home and she shdl be solely
responsible for the satisfaction of that certain indebtedness owed thereon to FmMHA and she shdll
forever save and hold harmless the Husband from same. That the Wife shal maintain insurance, taxes
and other related expenses thereto. That the Husband shall execute a quitclaim deed unto the Wife
conveying dl hisinterest in and to the redl property. Should the Wife become delinquent in excess of
axty (60) days, the Husband may pay said indebtedness and shdl be automaticaly entitled to a
judicid lien on subject property upon filing of this Order in the Judgement Rall in the Office of the
Circuit Clerk, Lafayette County, Missssppi. Additiondly, should the Wife become ddinquent in her



obligationsto FmHA for a period exceeding one hundred twenty (120) days, the Husband shal be
entitled to pay the arrearage current and the Wife shdl execute a quitclam deed unto the Husband
and vacate said premises. That the Husband shall tender forthwith any and al documents related to
payment obligations of said home unto the Wife.

{16. John argues that Willie Ruth's reading of this provison is erroneous as she claims that she is required to
miss payments for 120 daysin arow before she must surrender the house to John. Specid Master Michael
Maski found the dispute to be one of interpretation of this particular section of the judgment. Specificaly in
question is the issue of whether the 120 days had to be a continuous failure for 120 days to make payments
of any kind or whether it meant an overal habit of delinquency on Willie Ruth's part during that time period.
In his judgment, Specid Master Maski noted that Willie Ruth was guilty of "delay, obstruction, deceit and
unexplained failure to abide by this Court's prior orders and the Property Settlement Agreement.” In so
finding, Maski noted John's testimony that he had received severd foreclosure notices, which were only
hated by John's voluntary payment of the overdue balance on the mortgage obligations. As additiond
evidence, John presented a spreadsheet showing arecord of payments made and the amounts paid by
ether him or Willie Ruth which reinforced his testimony.

117. Looking specifically to the testimonies contained in the transcript, John testified that he received a
foreclosure notice in June because payments, for which Willie Ruth was responsible, were not current from
March through June. Again in July, John received a foreclosure notice which caused him to voluntarily pay
off the overdue balance. John received another foreclosure notice in August, which caused him again to pay
off the balance to bring the account up to date. John explained that he felt he had to make the payments to
protect his credit rating from further being affected by the delinquencies. John testified that Willie Ruth
gpparently made partid payments during some of these months, but her failure to make the paymentsin full
rendered the account ddinquent each month. In fact, the only time Willie Ruth made afull payment wasin
September when John findly filed a motion for contempt againgt her. After September, the account
remained current because John made the payments. John further testified that he had to pay the insurance
on the home, though this was one of Willie Ruth's responsibilities as set forth in the property settlement
agreement.

8. Willie Ruth testified that she understood her obligations pursuant to the property settlement agreemen.
Her only rebutta to John's claims that she failed to make her required payments was that the mortgage
company would not give her any information on the account because John's name aone was on the
account. She claimed that she did not ask John for any of this paperwork regarding the mortgage account
because he was supposed to giveit to her. She dso said she was not alowed to insure the home hersdlf,
since the home wasttitled in John's name. On cross-examination, Willie Ruth stated that she was making
payments on the home during a previous period when atemporary order wasin effect, awaiting the
outcome of the court's fina finding. She admitted that she did know the amount of the payments then and
persondly made them to the Farm Rura Housing office. In response to questions concerning the
delinquency, she passed the blame off on John for alegedly not providing her with any information
concerning the account, though on cross-examination she did explain that she knew the payment amount
and knew where to make the payments.

9. Willie Ruth gppeded to Chancellor Alderson viaamotion for new tria, and the chancdlor denied such
motion. We are not permitted on appeal to re-weigh the evidence presented to either Specid Master
Malski or Chancellor Alderson. Also, absent afinding that the chancellor abused his discretion, was



manifesily wrong, or applied an erroneous lega sandard, we are required to affirm. Kennedy, 650 So. 2d
a 1366. Taking dl the evidence, including the testimonies, we defer to the chancdlor's finding, snce he was
able to weigh the evidence and to judge the credibility of these witnesses. We find he did not abuse his
discretion as it seems gpparent that Willie Ruth fatered on her end of the bargain. There was no error here
and we afirm.

II. CHANCELLOR ALDERSON COMMITTED MANIFEST ERROR IN DENYING
THE APPELLANT'SMOTION FOR NEW TRIAL.

120. Willie Ruth moved for anew trial based on what she feared was a conflict of interest, and a hearing
was held on the motion before Chancellor Glenn Alderson on August 2, 1999. The dleged conflict of
interest regards Specid Master Michad Malski, who heard the contempt proceeding. As an attorney,
Malski represented William Westbrook, a good friend of John's, in a 1994 divorce action. Willie Ruth
adleged that Westhbrook was a co-defendant with John in a civil lawsuit pending & that time in the Lafayette
County Circuit Court where Willie Ruth was the plaintiff. She further dleged that John's motion for citation
for contempt, on which Maski ruled, wasfiled after the action in the circuit court. Willie Ruth cdlamed she
was entitled to a new trial based on the unclean hands doctrine since Westbrook, John's co-defendant in
another suit, was aclient of Malski's, who acted as specia magter in her suit. However, as the record,
briefs, and further discussion herein show, we find that Willie Ruth's argument is based on conjecture and
mere speculation.

T11. At the hearing on the motion for new trid, Westbrook testified that he knew of John's divorce action,
but he did not know the subject of the contempt action or that Maski would be the judge. Also, no
testimony brought out at the hearing related to any specific facts which would indicate that Maski had any
knowledge of John and Willie Ruth's ongoing court proceedings at the time he was representing
Westhbrook. The only connection shown was that Malski happened to represent Westbrook in adivorce,
and Westbrook happened to be a good friend of John Drewery. Westbrook did not testify in John and
Willie Ruth's case, nor did Westbrook know of Maski's Sitting on the bench to hear the case of hisfriend,
John. Additionally, Westbrook testified that in this separate action in which he and John were co-
defendants, Maski was not the atorney nor did he have any knowledge of the action.

The standard by which this Court determines if ajudge should have disqudified him or hersdf, isan
objective sandard under Canon 3. "A judge is required to disqudify himsdf if areasonable person,
knowing dl the circumstances, would harbor doubts about hisimpartidity.” The presumption is"that a
judge, sworn to administer impartia justice, is quaified and unbiased. To overcome the presumption,
the evidence must produce a 'reasonable doubt' (about the vaidity of the presumption) [.]" When a
judgeis not disqudified under the condtitutiona or statutory provisons, “the propriety of hisor her
gtting is aquestion to be decided by the judge and is subject to review only in case of manifest abuse
of discretion.” . ..

The decision to recuse or not to recuse is one left to the sound discretion of thetrid judge, so long as
he applies the correct legd standards and is consstent in the gpplication.

Callinsv. Joshi, 611 So. 2d 898, 901-02 (Miss. 1992) (citations omitted).

112. Asde from Willie Ruth's belief that Maski would know about the lawsuit in which John and
Westbrook were co-defendants, even though Malski was not counsel on that case, Willie Ruth presents no



factua basisfor her claim that Maski'simpartidity in the instant case reasonably could be questioned.
There was no direct connection, nor was there any evidence that Malski acted improperly, nor that he had
reason to do so. The chancellor properly overruled the motion for new tria, and we affirm on thisissue.

CONCLUSION

1113. Finding no merit to either issue raised on apped, we affirm the decison of the Lafayette County
Chancery Court.

114. THE JUDGMENT OF THE LAFAYETTE COUNTY CHANCERY COURT IS
AFFIRMED. STATUTORY DAMAGESAND INTEREST ARE AWARDED. COSTSOF THIS
APPEAL ARE TAXED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, MYERS
AND CHANDLER, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



