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IRVING, J., FOR THE COURT:

1. This apped arises from the Circuit Court of Harrison County. A Harrison County jury convicted Jerry
Allen Bosarge, S. of three counts of touching a child under the age of fourteen for lustful purposes. The
court sentenced Jarry Allen Bosarge, S, to serve terms of fifteen years on counts | and 11 to run
concurrently and five years on count 111 to run consecutively, for atotal of twenty years in the Mississppi



Department of Corrections. Bosarge, through his court-appointed counsdl, has appeded, raising the
following two issues: (1) the court abused its discretion in determining that the dleged victim, a child under
the age of fourteen, was competent, and (2) the evidence was insufficient to support the verdict of guilty.
Bosarge, with permission from the court, filed apro se supplementd brief asserting these additiond issues:
(3) appdlant suffered ineffective assstance of counsel by counsd not investigating, (4) gppellant suffered
ineffective assstance of counsd by counsd not caling witnesses, (5) gppellant suffered ineffective assstance
of counsd by counsel not pursuing a peedy trid clam, (6) gppellant suffered ineffective assstance of
counsel by counsel not having experience in crimind trids, (7) the court erred by dlowing hearsay
testimony, (8) the court erred by alowing witnesses to give an opinion that prosecutrix was telling the truth,
(9) the prosecutor erred by not correcting testimony she knew was false, (10) the prosecutor erred in
closing argument by giving her opinion about the truthfulness of prosecutrix, (11) the prosecutor erred in
rebuttal argument by commenting on gppdlant's fallure to testify and by giving additiona groundsto find
appdlant guilty, and (12) the court erred by giving three sentences for one crime.

2. Finding no reversible error, we affirm.
FACTS

113. From July through September of 1997, Bosarge was involved in areationship with the child's materna
grandmother. During this period, Bosarge spent a considerable amount of time at the grandmother's
residence. During the same period, the child, Six years of age at the time, was residing at the grandmother's
residence. On September 29, 1997, the Gulfport Police Department was summoned to the grandmother's
resdence. There, they arrested Bosarge for unlawfully touching the six year old child. In June 1998,
Bosarge was indicted by the grand jury for: Count I, unlawfully touching or rubbing the vagina of the child
with his hands; Count I1, unlawfully touching or rubbing the vagina of the child with his mouth, and Count
[11, unlawfully touching or rubbing the vagina of the child with his penis.

ANALYSISOF ISSUESPRESENTED
|. Competence of the Child

4. Bosarge assarts that the trial court abused its discretion in determining that the victim, a child under the
age of fourteen, was competent to testify. The child was eight years of age at the time of trid but, as stated,
was only Sx years of age when the incident occurred. Bosarge argues that the child was not competent to
testify because she "did not know why she had come to court” and because she did not know the difference
between alie and the truth.

5. The determination of whether a child witness of tender years is competent to testify is a matter primarily
|eft to the discretion of thetrid judge. Jethrow v. Jethrow, 571 So. 2d 270, 272 (Miss. 1990) (citing
Wilson v. Sate, 221 So. 2d 100, 102 (Miss. 1969)). However, before the judge alows a child of tender
years to testify, the judge should determine that the child witness (1) has the ability to perceive and
remember events, (2) understand and answer questions intelligently, and (3) comprehend and accept the
importance of truthfulness. Bowen v. State, 607 So. 2d 1159, 1160-61 (Miss. 1992)(quoting House v.
State, 445 So. 2d 815, 827 (Miss. 1984)).

116. In the case sub judice, the court held a hearing outside the presence of the jury to determine whether
the child stisfied the Bowen requirements. During the hearing, the child demondtrated that she knew her



birthday, where she went to school, the names of her teachers, and her telephone number. She also testified
that she understood the difference between the truth and alie. She said it was "bad" to tell alie. Thetrid
judge then found that the child had satisfied the requirements and was competent to testify. Defense counsdl
did not object to the court's ruling at the time.

7. Bosarge's counsdl cites vy v. State, 522 So. 2d 740 (Miss. 1988), for the proposition that the child's
testimony could be excluded asirrdevant if the trid court determined that, because of her tender years, the
child could not be expected to accurately recall and relate events as they actudly occurred or to understand
the importance of reporting any such recollections truthfully. This argument, however, has no merit in the
present case because here the tria court found that the proposed witness, the child, was able to accurately
recall and relate events as they actualy occurred and understood the importance of reporting such
recollections truthfully. The tria court utilized the proper legal tandard and applied it correctly in
determining that the child was competent to tedtify.

I1. Sufficiency of the Evidence

118. Bosarge argues that the evidence presented againgt him was insufficient to support averdict of guilty.
Bosarge contends that the child's account of the facts -- both from the child, hersdf, and through the
testimony of the other State witnesses -- was uncorroborated by anyone or any physical evidence. He
argues tha tetimony of a sngle witness should not be sufficient to sustain a conviction in the absence of
some corroboration, particularly where the opportunity for corroboration exists and the State fails to pursue
or introduce that evidence.

19. Bosarge overdtates his case when he says that his conviction was based on the testimony of asingle
witness, however, it iswell settled and even conceded by Bosarge that "the testimony of a Sngle witness
whose testimony is not unreasonable on its face, and whose credibility is not successfully impeached, will
sugtain a conviction athough there may be more than one witness testifying in opposition to such witness. . .
MWhite v. Sate, 507 So. 2d 98, 102 (Miss. 1987) (quoting Henderson v. State, 187 Miss. 166, 171,
192 So. 495, 496 (1939)).

1110. Bosarge has asked this Court to deviate from the long standing practice that has guided American
jurisprudence for centuries, that of stare decisis, which demands that we follow and continue precedence in
the absence of powerful and overriding considerations. See State Ex Rel. Moore v. Molphus, 578 So. 2d
624 (Miss. 1991). The court in Moore opined that precedent should be overruled when it is erroneous,
pernicious, impractica, or is "mischievousin its effect, and resulting in detriment to the public.” 1d. at 635.

11. Bosarge does not offer any arguments referring to the "pernicious” "impracticd,” or "mischievous. . ."
effect of the White precedent, and this Court fails to find any of its own. Moreover, even if Bosarge hed
cited some compdling argument for overruling existing precedent, that would be atask for our supreme
court. We are duty bound to apply existing precedent; consequently, this argument lacks merit.

112. In reviewing the generd claim that the evidence presented was insufficient to support a verdict of guilty,
gppelate courts look to another well-settled principle for guidance. "We proceed by considering al of the
evidence -- not just that supporting the case for the prosecution -- in the light most consistent with the
verdict.” Bailey v. State, 729 So. 2d 1255, 1263 (141) (Miss. 1999) (quoting McFee v. State, 51 So. 2d
130, 133-34 (Miss. 1981)). This, therefore, gives the prosecution the benefit of al favorable inferences that
may reasonably be drawn from the evidence. 1d. Next, we review the facts and inferences, and if they favor



the accused with sufficient force that reasonable men could not have found beyond a reasonable doubt that
the accused was guilty, then reversal and discharge are required. See Bailey, 729 So. 2d at 1263.
However, if the record contains substantia evidence of such qudity and weight that, having in mind the
beyond a reasonable doubt burden of proof standard, reasonable and fair-minded jurors in the exercise of
impartid judgment might have reached different conclusions, "the verdict is thus placed beyond our
authority to disturb.” 1d.

113. In the case a bar, the evidence, viewed in the light most favorable to the guilty verdict, is sufficient to
sugtain the verdict of guilty. Not only did the child testify in detail asto the elements of the crimes, but Dr.
Matherne, aclinical psychologist, also added corroborating evidence. Dr. Matherne explained to the tria
court that the purpose of his consultation with the child was not only to arrive at a determination of the
Specifics of what happened, but o to determine the credibility of the child. Dr. Matherne tetified that
with his experience in examination and consultation in Smilar cases -- over thirty years -- he "fdt very
comfortable with reaching an opinion that the alegation was substantiated, because the information that she
provided, and how she provide [dc] it, and the details of the presentation seemed to be very consigtent.”
He went on to testify that he did not see any evidence that the child had been coached.

114. Based of this testimony, this Court finds that there is ample evidence to sustain averdict of guilty in this
case. Therefore, the trid court did not abuse its discretion in denying Bosarge's motion for adirected
verdict.

[11. I neffective Assistance of Counsel

115. The standard of review for clams of ineffective assstance of counsd is whether the defendant has
shown that counsdl's performance was (1) deficient, and (2) that the deficient performance prejudiced the
defense. Strickland v. Washington, 466 U.S. 668, 687 (1984); Leatherwood v. State, 473 So. 2d 964,
968 (Miss. 1985). The burden of proof is on the defendant to show aresult of "unreasonable lega
assstance,”" through the use of specific acts or omissions on the part of defense counsel. See Leatherwood,
473 So. 2d at 968. In assessing whether a defendant received afair trial, despite dlegations of ineffective
assstance of counsd, the reviewing court requires the defendant to show "that there is areasonable
probability that, but for counsel's unprofessona errors, the result of the proceedings would have been
different.” |d. The standard is "reasonably effective assstance. 1d. The defendant must dso overcome the
"gtrong presumption” that counsd's conduct is within the "wide range of reasonable professiona conduct.”
Id.

1. Investigation

116. Bosarge's argument in reference to defense counsdl's investigation is twofold. He argues that he
suffered ineffective assstance of counsel because (1) defense counsd faled to investigate the clam that the
child did not begin residing & the grandmother's resdence -- the Site of the crimes -- until after school
darted, which was after the time period the State argued the crimes took place, and (2) counsdl failed to
investigate why the police came to the grandmother's resdence initidly.

1117. Bosarge contends that the child did not begin residing a the grandmother's residence until after the
school term began in September. According to Bosarge, establishing the date the child began residing at the
grandmother's residence would have given him the opportunity to build atime line, cregting aplausble
defense to the alleged crimes. He contends that he informed counsdl of histheory and provided alist of



elght witnesses who would testify to corroborate his theory. He complains that counsdl did not effectively
investigate this theory which ultimatdly led to the guilty verdict.

118. Applying the Strickland test, this Court finds that defense counsdl's performance was not below that
of reasonable effective assstance. Bosarge has failed to prove ether prong of the Srickland test. Bosarge
informs the Court that counsel contacted the leasing office of the gpartment complex where the grandmother
resided, but was unable to acquire any helpful information. Apparently, Bosarge believes thisfailure to
obtain helpful information was the result of an ineffective investigation. We fail to see the connection, but in
any event, the date the child began living in the grandmother's resdence is of no consequence. Even if the
defense were to prove unequivocdly that the child did not reside there, this does not prove that Bosarge did
not commit an unlawful touching againg the child. The child visited the grandmother's resdence regularly.
The child did not have to resde there to be victimized there.

1119. Asto the second part of the ineffective investigation argument, Bosarge argues that he summoned the
police to the grandmother's resdence in reference to a domestic dispute between the child's mother, and

her boyfriend. He asserts that because he caled the police on the child's mother, she, in retaiation, called
the police back to the house and, through her child, fabricated this unlawful touching clam. Bosarge argues
that had his attorney adequately investigated theinitia police response to the gpartment he would have been
ableto effectively present his argument that the child's mother prompted the child to fabricate the clam. He
contends that one of the officers, Officer Pannell, who responded to the unlawful touching cal, dso
responded to the domestic dispute call. Bosarge asserts that his ability to substantiate this theory of his
defense was diminished by counsd's failure to adequately investigate the initid police response.

120. Here again we find that Bosarge has failed to meet the two-pronged requirements set out in
Leatherwood. At trid, Officer Panndll testified that he was not aware of the reason for the initid response
to the grandmother's residence. Furthermore, even if it could have been proven that Officer Panndl was
among the officers who responded to theinitia call and that it was in reference to a domestic dispute cal
placed by Bosarge, it is not likely that the outcome of the trial would have been different. Bosarge hasfailed
to show this Court that but for defense counsdl's inadequate investigation in reference to the initid police
response the outcome would have been different. This argument lacks merit.

2. Thecalling of witnesses

121. The second part of Bosarge's claim of ineffective assistance of counsd refers to the witnesses that
defense counsdl choseto cal to testify. Bosarge argues that he informed his attorney of eight witnesses
willing to testify as to when the child began residing in the grandmother's resdence. He contends that these
witnesses were crucid to his defense theory and that he was aggrieved when his atorney only cdled two of
the eight witnesses to testify. The decison as to which witnessesto cal and how to utilize them is a part of
an dtorney'strid drategy. In reference to appellate review of an attorney'strid srategy, the Leatherwood
court, quoting Strickland, stated:

[S]trategic choices made after thorough investigation of law and facts relevant to plausible options are
virtudly unchallengegble; and drategic choices made after less than complete investigation are
reasonable precisaly to the extent that reasonable professiond judgments support the limitations on
investigation. In other words, counsdl has a duty to make reasonable investigations or to make a
reasonable decison that makes particular investigations unnecessary. In any ineffectiveness case, a
particular decison not to investigate must be directly assessed for reasonablenessin al the



circumstances, gpplying a heavy measure of deference to counsd's judgments,

Leatherwood, 473 So. 2d at 969 (quoting Srickland, 466 U.S. at 690-91). This argument, as the ones
preceding it, lacks any merit.

3. Failureto pursue a speedy trial

122. Bosarge asserts that he was prejudiced because his attorney failed to pursue a speedy trid clam. He
contends that because of the undue delay of histrid, his defense was diminished to his detriment. Bosarge
clamsthat two witnesses died and others moved away between the date of his arrest, October 1, 1997,
and the date of histrid.

123. It istrue that Bosarge's attorney did not present a Speedy trid violation claim to thetrid court.
However, Bosarge presented the claim post-trid pro se, and the trid court consdered it. After a hearing,
which included testimony from trial counsel concerning why he did not cal certain witnesses which Bosarge
clamed in his motion would have helped his case, the trid court overruled the denid of the speedy trid
clam. Bosarge did not apped the court's ruling on the speedly trid claim. Rather, he chose to accuse his
atorney of ineffective assstance for the fallure to present the clam to the trid court.

124. In reviewing this issue, we use the same two-pronged Leatherwood andlyss. Again, we find that this
clam iswithout merit. The record reflects that Bosarge was indicted on June 11, 1998, and that on
November 10, 1998, awritten waiver of arraignment was filed. The waiver had been executed by Bosarge
athough the date that he executed it was not indicated. In the waiver, atrid date was set for January 19,
1999. Also, the waiver contained a statement that Bosarge did not request an earlier setting. On January
19, 1999, on motion of Bosarge, the trid was continued until March 22, 1999. On March 22, 1999, on
motion of the State, an order was entered continuing the case for tria on May 17, 1999. The trid was held
May 18-19, 1999.

1125. It is clear that Bosarge's Satutory right to a speedy trial was not violated because the trid was held
within 270 days from the date of the waiver of the arraignment. See Mississippi Code Annotated Section
99-17-1 (Rev. 2000) providing that "[u]nless good cause be shown, and a continuance duly granted by the
court, al offenses. . . shal betried no later than two hundred seventy (270) days after the accused has
been arraigned.”

126. However, for purposes of the condtitutiond right to a speedy trid, the Missssippi Supreme Court has
held that a dday of eight months from the dete of arrest to the date of trid is presumptively prgudicial.
Smith v. State, 550 So. 2d 406, 408 (Miss. 1989). Bosarge was arrested on October 1, 1997, but was
not tried until May 18, 1999. Since more than nineteen months e apsed from the date of Bosarge's arrest to
the date of tria, we must conclude on the basis of Smith that Bosarge was presumptively prejudiced.
Barker v. Wingo, 407 U.S. 514, 530 (1972), sets forth four factors which must be considered in
determining whether a defendant's Sixth Amendment right to a speedy trial has been violated. Those factors
are "length of the delay, the reason for the delay, the defendant's assertion of hisright, and prejudice to the
defendant.” 1d. "Until there is some delay which is presumptively prgudicid, there is no necessity for inquiry
into the other factors that go into the balance.” Id.

127. Thetrid court determined that the bulk of the delay was chargeable to Bosarge. During the hearing on
the pro se mation to dismissfor failure to grant a Speedy trid, the trid judge recited that Bosarge's first



attorney, Kay Wilkerson, a public defender, was alowed to withdraw on June 21, 1998, which wasten
days following the indictment. There is nothing in the record to indicate when Wilkerson was first appointed
to represent Bosarge. However, according to comments made by the trid judge, Wilkerson gpparently
represented Bosarge during some unspecified pre-indictment period which covered at least the prdiminary
hearing. Lisa Collums, avoluntary contract crimina defender, was subgtituted in place of Wilkerson on June
21, 1998. A scheduling order was entered on June 17, 1998. This order contained the following provision:

If the Defendant desiresto enter a plea, Defense Counsd shdl notify the Didtrict Attorney's Office on
or before 5:00 p.m. July 31, 1998 by completing and returning the " Announcement Form” to the
Didrict Attorney's Office and afiling acopy in the Circuit Clerk's Office. Failure to file on or before
the prescribed deadline is deemed a waiver of all speedy trial rights in furtherance of plea
negotiations through the date that said cause is set for call or arraignment. The arragnment and
plea shdl be conducted during the month of August 1998. (On the date of the pleas the Defendant
and Counsd shdl appear separate [Sc] Petitions to Enter a Plea of Guilty in each casefor filing with
the Court).

(emphasis added). The record is sllent as to whether the " Announcement Form" was filed or whether any
plea negotiations occurred.

1128. The record reflects, according to comments of the trid judge, that on July 24, 1998, August 24, 1998,
and September 29, 1998, Bosarge filed demands for a speedy trid and that on April 9, 1999, Bosarge filed
amotion to dismissfor lack of aspeedy trid. The April 9, 1999 mation is contained in the record but not
the motions, demanding a speedy tria, which were filed on July 24, August 24 and September 29, 1998,
respectively. Bosarge was incarcerated the entire eight months from the date of his arrest to the date of his
indictment. However, according to the State, he was granted a bond during this period of time and could
have bonded out of jail had he desired to do so but apparently decided not to do so because the State of
Alabama had ahold on him. The State also contends that after Bosarge was charged with committing the
offenses, the victim was placed in the custody of her father and that sometime thereafter, the father's home
was destroyed. The State further contends that, as aresult of the destruction of the father's home, it
encountered some difficulty in locating the victim. This, argues the State, accounts for the ddlay in presenting
the matter to the grand jury.

129. As dated, two potentia witnesses expired between the date of Bosarge's arrest and the date of his
trid. These two witnesses were his mother and one of the grandmother's neighbors. The thrust of Bosarge's
argument regarding the prejudice he suffered is that he was denied his freedom by being incarcerated for
more than eight months without being indicted and tried and that the two witnesses could have established
that the victim did not come to live with the grandmother until sometime in August 1997, after the
commencement of schoal. This evidence, in Bosarge's view, might very wdl have persuaded the jury to find
him not guilty because it would have been proof thet the victim did not live & the residence during the time
the incidents were supposed to have occurred. We have dready pointed out the fallacy in this argument
relaing to the proof of residence issue, and there is no need to repedt it here. Asto the issue of loss of
freedom, we point out that Bosarge did not refute the State's claim that he could have gotten out on bond
had he desired to do so. Therefore, we accept the State's position that he remained in jail from the date of
arest to the date of trid not because of the ingtant charges, but because of the detainer placed on him by
the State of Alabama. Having reviewed and considered Bosarge's argument in light of the Barker factors,
we cannot say that his Sixth Amendment right to a speedly trid was violated.



4. Criminal trial experience

1130. Bosarge argues that histriad was defense counsdl'sfirst criminal trial, and because of counsd's lack of
experience he suffered ineffective assistance of counsd. Again, Bosarge must overcome the presumption
that counsdl performed effectively and utilized sound trid strategy. See Leatherwood, 473 So. 2d at 968.
The mere fact that this was defense counsd'sfirgt crimind tria does nat, in and of itsdlf, giverisstoadam
that his performance amounted to unreasonable legal assistance. As previoudy stated, Bosarge has the
burden of proving, through the use of "specific acts or omissons,” that counsd's performance was
unressonable legd assstance. Here, Bosarge has offered nothing pecific, neither an act, nor an omisson,
to subgtantiate his cdlaim. This argument has no merit.

V. Hearsay

131. Bosarge assarts that the tria court erred in admitting hearsay statements by relying solely on the
tender-years exception. Bosarge argues that the court should have considered aternative exceptions to the
hearsay rule and should not have relied solely on the tender years exception. He also contends that in
reviewing the out-of-court statements under the tender years exception the trid court failed to examine dl
the required factors such as: (1) whether there was motiveto lie, (2) the timing between the declarations and
theincident, and (3) the spontaneity of the statements. We point out that Rule 803(25) of the Missssippi
Rules of Evidence only requiresthat the trid court find in a separate hearing outside the presence of the jury
"that the time, content, and circumstances of the statement provide substantid indicia of reliability” and that
"the child either (1) testifies at the proceedings, or (2) is unavailable as awitness.” M.R.E. 803(25); see
also Eakes v. State, 665 So. 2d 852, 865 (Miss. 1995). While the courts have refused to create a hard
and fast mechanism to determine the existence of reliability, severa factors have been traditionaly used. 1d.
In determining whether the statements contain the requisite indicia of reliability, the court may review factors
such as: (1) spontaneity or consistent repetition, (2) the menta state of declarant, (3) use of terminology
unexpected of achild of smilar age, and (4) lack of motive to fabricate. Id. (citing Idaho v. Wright, 497
U.S. 805 (1990)). Thislig of factors, however, is by no means exclusve. Id.

1132. In the case at bar, the trid judge held a hearing outside the presence of the jury to determine whether
the statements given by the victim to Officer Pannell, Detective Vance and Dr. Matherne contained the
requisiteindicia of reliability and were worthy of admission under the tender-years exception. Thereisno
requirement that each factor be listed and discussed separately by the trid judge.

1133. Oncethetria court determined that the out-of-court statements made by the victim to the investigators
and hedlth care officids were admissible under the tender-years exception, there was no need to consider
additional exceptions. As Eakes clearly dates, there is no mechanicd test the court must utilize in
determining the reliability of out of court statements presented under the tender years exception. Eakes,
665 So. 2d a 865. While the cases have enumerated severd factors to guide the courts, they have |ft the
discretion within the hands of the trid judge as to the gpplication of those factors. See id. Furthermore, this
Court islimited inits review of the lower court's religbility determination and must employ the legd
precedent which mandates that when the lower court has used the correct standard, we will reverse a
finding of admissibility only when there has been an abuse of discretion. 1d. Here, the lower court used the
correct standard, as described previoudy, and this Court is of the opinion that the lower court was correct
in admitting the out-of-court statements under the tender-years exception. We do not find any abuse of
discretion. As such, this argument lacks merit.



V. Opinion Testimony

1134. Bosarge argues that the court erred in dlowing opinion testimony as to the truthfulness of the child. He
contends that he was prejudiced when the court alowed Officer Pannell and Detective Vance to testify to
their opinions that the child was telling the truth about the incident, as well as the prosecutor's comment in
closing argument about the child's truthfulness.

1135. Officer Pannd| and Detective Vance tedtified that they conducted full interviews of the child in an
attempt to ascertain the facts of the crime. In their testimonies they described the details of the crime asthe
child had related to them. At the conclusion of both of their direct examinations, the prosecutor asked the
officer and later the detective whether the child gppeared to be certain about the crime. The officer and the
detective both responded affirmatively.

1136. Bosarge points out that during the closing argument the prosecutor stated, [ The child] had no reason
to lie" According to Bosarge, this amounted to a comment on the witnesss truthfulness and was an
impermissible "persond opinion on the merits of the case of the credibility of [g] withess"

1137. The Mississippi Supreme Court opined in Harvey v. State, 666 So. 2d 798, 801 (Miss. 1995), that
"attorneys have aright and duty to deduce and argue reasonable conclusions based upon the evidence,
which are favorable to their clients, and they may do so whether the conclusions are week or strong so long
asthey are legitimate, and it is the function of the jury to determine the logic and weight of the conclusion.”
Nevertheless, the test by which we determine whether an gppellant should be given relief due to improper
arguments is whether the natural and probable effect of improper argument isto create unjust prejudice
againgt the accused so as to result in adecison influenced by prejudice. 1d.

1138. Wefind that the prosecutor's comment referring to the child's lack of motive to lie did not rise to the
level which created an "unjust prgudice” against Bosarge and ultimately resulted in a decison that was
influenced by that prejudice. The prosecutor was obligated to argue the merits of her case, and she did just
that.

VI. Correcting False Testimony

1139. Bosarge complains that the prosecutor erred by not correcting testimony she knew wasfase. He
asserts that satements made by the child, Officer Pannell, and Detective Vance were false and that this
falsty was known to the prosecutor, but the prosecutor failed to make the correction.

1140. Bosarge asserts that the child testified falsely that she was taken away from her mother because they
were "some place they should not have been." Bosarge complains that the prosecutor was aware thet this
was not a true statement. He argues that the prosecutor was aware that the child knew the true reason she
was taken from her mother was because of an extensive history of child abuse againgt the child by the
mother and the mother's boyfriend.

141. The Supreme Court of the United States has ruled that a conviction obtained through the use of fase
evidence, known to be such by representatives of the State, compromises the accused's right of due
process, as protected by the Fourteenth Amendment to the United States Condtitution. See Napue v.
[llinais, 360 U.S. 264, 269 (1959). The Napue court went on to rule that a"didrict attorney has the
respongbility and duty to correct what he knows to be fase and dlicit the truth.” Id. at 269-70.



1142. While the plain language of the Napue court guides us to require prosecutors to correct fase
testimony, that which is éicited or not, it unambiguoudy requires the eement of knowledge on the part of
the prosecutor. The reasoning clearly indicates its intent to extend to and punish only those who are
knowledgegble of the fdsity of such testimony.

1143. In the present case, the record reflects that the child was taken away after the mother was cited for
trespassing. The reason given by the child was that "they [she and her mother] were some place they should
not have been.” That soundsto uslike it could be trespassing. In any event, thereis no indication in the
record that the child's satement was not true. Further, assuming that the statement was fase, thereisaso
no indication in the record that the prosecutor was aware that the statement was false. Additiondly, the
document which Bosarge claims proves that the child's custody was transferred from the mother to the
father because of abuse was not included in the appellate record. Therefore, it is outside of our range of
review.

144. Bosarge als0 assarts that Officer Panndll offered fa se testimony when she testified that she was not
aware of the reason for the police response to the residence immediately prior to the response thet led to
this cause. Bosarge argues that the prosecutor was aware of the falsity of thistestimony because she
announced in aprior motion hearing that Officer Pannell wasin fact one of the responding officers for thet
very cause. The gppdlant contends that the prosecutor sought to conced the fact that the previous response
was in reference to a domestic dispute cal made by Bosarge againg the child's mother and her boyfriend.
This, he argues, would have established the motive for the mother to lie about the charges againgt him.

1145. Pursuant again to the Napue ruling, we mugt first discern whether the testimony wasin fact false, and
secondly, whether the prosecutor had the requisite knowledge of such fasty. In determining the truthfulness
of the questioned testimony, the State points this Court to the transcript of record. The following questions
and corresponding answers were given:

MR. STEWART: Now, the police had been out to this address -- | think it is Gulf Migt Apartments?
OFFICER PANNELL: Yes, dr.

MR. STEWART: Prior to you going back out there?

OFFICER PANNELL: I'm not aware of thet, Sir.

MR. STEWART: Iant it true that the Gulfport Police had been there prior on a domestic problem?

OFFICER PANNELL: Dispute. I have no knowledge of thet, Sir. That was the first time | had ever
gone to that home mysdif. If they have had calls before that, | am not aware.

146. Officer Panndll clearly stated that she had no knowledge of the Gulfport Police responding to a prior
domedtic dispute call at the grandmother's residence, and we have no evidence before us, only Bosarge's
assartion to that effect, that Officer Panndl| testified falsdy. Without some evidence which tends to indicate
that Officer Pannell did respond to the domestic dispute call placed by Bosarge and that the prosecutor was
aware of this and alowed the false testimony of Officer Pannell to be entered into evidence, we are not at
liberty to dter the verdict of guilty based on thisclam.

147. Bosarge also assarts that Detective Vance offered fal se testimony about not having contact with the



child's grandmother. He argues that Vance, while not speaking directly to the grandmother, did receive a
letter from her explaining that she thought the charge was not truthful. He contends that he was unjustly
aggrieved by Vance's offering fase testimony and the prosecutor's alowing the false tesimony to be
entered.

1148. Again we review under the Napue standard. First, we must determine whether the statement was
fdse. The record reflects the following exchange:

MR. STEWART: . .. Did you have an opportunity to talk to the grandmother?

DETECTIVE VANCE: No, | did not. She had moved. Apparently, she was in the hospital a one
point. And then she moved after that out of state, and | have not been able to interview her.

MR. STEWART: | believe, in fact, she was a the hospitd the day you interviewed [the child], if | am
correct about that?

DETECTIVE VANCE: May have been. I'm not certain on that.

MR. STEWART: Did you make an effort to go to the hospital and interview her, and -- well, answer
that question firg?

DETECTIVE VANCE: | think she was in the hospital for an overdose.
MR. STEWART: Right.

DETECTIVE VANCE: So, | -- no, | did not go to interview her there, because at that point, the
grandmother, number one, being in the hospita given those circumstances. Apparently it was some
type of psychologica thing that caused her -- because | think alot of this turmoil which was going on
at the time had caused some of that --

MR. STEWART: Not to cut you off or anything, but did you not make an effort to go to -- | think she
was a Memorid Hospitd, to just investigate if she had seen anything?

DETECTIVE VANCE: No. | did not go to the hospital.

MR. STEWART: Wouldn' -- snce she was the only adult there, besides dlegedly Mr. Bosarge,
wouldn't it be agood ideato go ask her?

DETECTIVE VANCE: Well, given the circumstances at the time, | don't think | could have talked to
her, because if she had overdosed, | don't know what her mental condition could [sic] be, what type
of drugs she had taken, and what type of drugs she was under.

(emphasis added).

1149. It is clear from the previous colloquy that the nature of the questions was whether Detective Vance
had spoken with the grandmother. Severd references were made to traveling to the hospital to question her.
The line of questions did not call for an answer to whether or not there were any statements made by her at
any other time or in any other form. Further, the written statement to which Bosarge makes reference wasin
the record and available to the defense to be entered, subject of course to afinding of its admissibility.



Findly, it isthe conclusion of this Court that the statements made by Detective Vance were responsive to
the questions asked and were not fase in nature.

150. Finding that the statements were not fal se negates the need to discuss the second prong dedling with
the prosecutor's knowledge of the fasity of the statements. This claim lacks merit.

VIl. Comments on Defendant's Failure to Testify

151. Bosarge complains that the prosecutor made inappropriate comments about Bosarge's decision not to
testify. The prosecuting attorney made the following statement in her dlosing argument: "And okay Detective
Vance didn't go out to the hospital to talk to this woman [the grandmother] who was in the psychiatric ward
for an overdose, and grill her about what happened to her granddaughter. Use your common sense. Why
did she overdose? It's her boyfriend.”

1652. We have reviewed the closing arguments made in this case by both counsdl for Bosarge and counsdl
for the State. That review shows that the prasecutor was responding to the following argument made by
Bosarge's counsd!:

Detective Vance, did anybody -- | asked him you remember, | asked him why didn't the Gulfport
Police Department go over -- drive over to the Memorid Hospital and ask the grandmother of this
little girl, whom [sc] had a good rdaionship with the little girl, interview her, a least. Jugt ask her did
these things happen. That is dl they had to do. All they had to do. No. Didn't want to do that. Just
took the -- just took the word of the little girl, what she said with her mother standing right over her.

153. Bosarge argues that the prosecutor's statement was an attempt to direct the jury's attention to his
failure to testify. He further assarts that it was an effort to ingnuate to the jury that "[he] had done something
to the grandmother and would not testify because of it."

154. We disagree with Bosarge's interpretation that the quoted passage of the prosecutor's argument was a
comment on his failure to testify. Counsd has the right and duty to address each dement of his case, as well
as respond to the clams and defenses of opposing counsel. Here, defense counsdl in closing argument
asserted that the officer failed to interrogate the grandmother even though it was indicated that she was the
only person, other than Bosarge and the child, that was present during each of the three incidents. Defense
counsdl argued that the officer was deficient in her investigation by not questioning the grandmother whom
he believed would have substantiated Bosarge's claim that the incident was fabricated. The prosecutor, on
rebuttal, merely responded to defense counsdl's argument that the officers did not question the grandmother
and offered her view or argument as to why the grandmother was in the hospita and driven to overdose.
There does not appear to be any basisin the record for the prosecutor to have suggested that the
grandmother had been driven by Bosarge to take an overdose. Consequently, this comment should not
have been made. However, that isafar cry from commenting on Bosarge's falure to testify. This argument
lacks merit.

VI11. Double Jeopardy/Multiple Sentences

165. Bosarge contends that the trid court erred in convicting and sentencing him on three crimes which
grew out of the "same set of facts™" He argues that the multi-count indictment which led to three convictions
and three sentences violated the double jeopardy clause and was inadequate in failing to specify the exact
date(s) of the crime. Bosarge asserts that the three counts are for the same crime.



166. We find that the multi-count indictment was in compliance with Rule 7.06 of the Uniform Rules of
Circuit and County Court Practices which Sates:

The indictment upon which the defendant isto be tried shall be a plain, concise and definite written
datement of the essentid facts condtituting the offense charged and shdll fully notify the defendant of
the nature and cause of the accusation. Forma and technical words are not necessary in an
indictment, if the offense can be subgtantialy described without them. An indictment shdl adso include
thefollowing: . . . . (5) The date and, if gpplicable, the time at which the offense was dleged to have
been committed. Failure to State the correct date shal not render the indictment insufficient. The
indictment includes accusations of three separate and distinct acts as reported by the child victim.
Each act is consdered a separate crime amenable to separate sentences.

1657. Asto the claim that the indictment fails to specify the dates the acts took place, we note that in Eakes,
agmilar caseinvolving a child sexud battery charge, the Missssippi Supreme Court opined thet the "failure
to date the correct date shal not render the indictment insufficient.” Eakes, 665 So. 2d at 860. The Eakes
court further reasoned that a specific date in a child sexua abuse caseis not required so long as the
defendant is"fully and fairly advised of the charge againg him." 1d. (quoting Morrisv. Sate, 595 So. 2d
840, 842 (Miss. 1991)). In Eakes, the court upheld an indictment charging Eakes with crimes which
occurred "on, about or between," December 1, 1990 and December 24, 1990; February 1, 1991 and
April 30, 1991; and "on or about” May 11 and 12, 1991. The court reasoned that "given that Eakes was
fully and fairly advised of the charges againg him, the lack of specific datesin the indictment isnot fatd.” 1d.

158. In the ingtant case the indictment indicates that the acts occurred "on or about July 1, 1997 through
September, 1997." This Court finds that the language used in the indictment was sufficient to fully and fairly
advise Bosarge of the charges againgt him, and thus the indictment passes mudter.

159. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT OF CONVICTION
ON COUNT [:UNLAWFUL TOUCHING OF A CHILD FOR LUSTFUL PURPOSES AND
SENTENCE OF FIFTEEN YEARS; COUNT II: UNLAWFUL TOUCHING OF A CHILD FOR
LUSTFUL PURPOSES AND SENTENCE OF FIFTEEN YEARSTO RUN CONCURRENTLY
TO SENTENCE IN COUNT I; AND COUNT I11: UNLAWFUL TOUCHING OF A CHILD
FOR LUSTFUL PURPOSES AND SENTENCE OF FIVE YEARSTO RUN CONSECUTIVELY
TO COUNTSI AND Il FOR A TOTAL OF TWENTY YEARSALL IN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. COSTSOF THIS
APPEAL ARE ASSESSED TO HARRISON COUNTY.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., PAYNE, BRIDGES, THOMAS, LEE,
MYERSAND CHANDLER, JJ., CONCUR.



