IN THE COURT OF APPEALS
OF THE

STATE OF MISSI SSIPPI
NO. 2000-CA-01649-COA

GLENN CHAPMAN APPELLANT
V.

JOHN ALEX THORNHILL APPELLEE
DATE OF TRIAL COURT 09/12/2000

JUDGMENT:

TRIAL JUDGE: HON. JERRY G. MASON

COURT FROM WHICH APPEALED: CLARKE COUNTY CHANCERY COURT
ATTORNEY FOR APPELLANT: JOHN E. HOWELL

ATTORNEY FOR APPELLEE: HENRY PALMER
NATURE OF THE CASE: CIVIL - REAL PROPERTY
TRIAL COURT DISPOSITION: APPELLEE TO REIMBURSE APPELLANT FOR

PAYMENT OF REAL PROPERTY TAXES,
APPELLANT'S REQUESTS FOR OTHER RELIEF WAS

DENIED.
DISPOSITION: AFFIRMED - 12/18/2001
MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED: 1/8/2002

BEFORE SOUTHWICK, P.J., BRIDGES, AND CHANDLER, JJ.
SOUTHWICK, P.J., FOR THE COURT:

1. Glenn Chapman, the life tenant on two parcels of timber property, appeals the judgment of the chancery
court denying his request for "estovers,” for gppointment of atimber consultant or forester to manage the
two parcels, for designation of trees planted by him as his persona property, and for alowing the two
parcels to be cleared for either land farming or cattle raisng. He dso finds error in the remainderman’s being
made to pay the red property taxes. We find no error and affirm.

STATEMENT OF FACTS

2. Glenn Chapman and John Alex Thornhill are not especidly closefirst cousins. They are alitigious pair,
though, having had two matters in which they were adverse parties previoudy decided by this Court. See
Thornhill v. Chapman, 748 So. 2d 819 (Miss. Ct. App. 1999) and Twin States Land & Timber Co.,
Inc. v. Chapman, 750 So. 2d 567 (Miss. Ct. App. 1999).

113. Thornhill granted Chapman alife etate in two parcels of property: a 76 acre parcel in 1988, and a 120
acre parcdl in 1990. Thornhill testified that he now regrets having done so. Located on the 120 acre parcel



was a house which Chapman occupied, but it was destroyed by fire in 1996. Chapman initialy filed an
action agang Internationa Pgper Company in chancery court dleging negligence for the fire. Out of that
and rdaed litigation grew hisfirst clams againg Thornhill. The chancdlor ordered that these clams about
permissble use of the timber on Chapman's property be brought as a separate civil action.

4. No new complaint was filed, but Chgpman's suit was supported by his "motion to establish estovers and
for declaratory judgment.” Chapman requested that dl pine trees planted on the 76 acre and 120 acre
parcels be declared his sole persona property, and that he be declared entitled to estovers from the

parcels. Chapman aleged that he required estovers for "food, clothing, and the essentids of life", and the
payment for taxes. His requirements amounted to the sum of $10,000 per year. Chgpman sought
appointment of atimber consultant to "develop a management plan for these properties, which would be of
the mogt benefit for the estate and provide the life tenant with the essentids of life which heis entitled.”
Chapman amended his motion to request in the aternative that timber be cleared from the two parcels of
property for the purposes of making them suitable for farming or raising cattle. Chapman filed a second
amendment aleging additiona grounds for why he should be alowed to cut timber.

5. A one day trid was held. Both Chapman and Thornhill testified and each presented his own timber
consultant. Chapman testified that he lived on the 76 acre parcel. It contained "a pine plantation, two pine
plantations of different ages and mixed with gpproximately 40 acres.” Chapman said that he had planted 11,
000 pine trees on a portion of the 76 acre tract in 1991 and 18,000 pine trees on the open areas and open
fiddswithin the 120 acre parcd. No one asssted him in this.

116. Chapman further testified that since the inception of his life estate he had paid between $3500 and
$3600 in property taxes. In 1990 Chgpman and Thornhill sold dl the merchantable timber located on part
of the 120 acre parcel. Chapman testified that a portion of the parcel was clear-cut. Chapman aso
introduced timber deeds between Thornhill's predecessors-in-interest and other logging companies. Other
than one timber salein 1994 which produced $2,000, Chapman testified that he had not received any other
income from either parcd.

117. Chapman then testified as to his need for money. He had spent dl of the $21,000 awarded him in
previous litigation againg Thornhill, which dedlt with the divison of a certificate of depost owned jointly by
Chapman and Thornhill. Thornhill v. Chapman, 748 So. 2d 819 (Miss. Ct. App. 1999). His monthly
expenses amounted to $1048. A monthly payment of $500 was for a persona loan on which a balance of
$3500 remained. His current monthly income was only $348. Chapman testified that the real property taxes
on the two parcels averaged seven dollars per month.

8. What Chapman in part sought was the right to cut timber under the common law doctrine that provides
for estovers. More will appear asto that principle later, but for now we will explain that estovers have had a
varied meaning beginning with the importation of the common law into this country. Recognized in
Mississppi isaright for alife tenant to cut such timber from the property asis needed for fencing,
congtruction of other necessary structures, and for fudl. Hood v. Foster, 194 Miss. 812, 818, 13 So. 2d
652, 653 (1943). Chapman argued that he should be alowed to cut such timber as was needed to meet his
monthly expenses and repay his debts. Chapman tedtified that harvesting timber worth $10,000 per year
would be adequate. The extraincome would be used to buy avehicle and to move out of his housetraller.
In sum, the funds from harvesting the timber would provide Chapman with his essential needs and his
current income could be diverted to provide for a higher sandard of living.



119. Chapman aso wanted the chancery court to establish a management plan for the two parcels. Chapman
had not discussed with Thornhill how the two tracts of land were to be used, but he believed that the best
use was for tree farming. No livestock was on the two parcels of timberland.

110. Thornhill tetified that he offered to pay the property taxes on both parcels of property, thereby
reducing Chapman's financia needs arisng from the property. When Thornhill purchased the two parcels,
his purpose "was investment and something to leave my heirs." In addition to those purposes, Thornhill
intended to use the properties for "timber." Thornhill testified that he only agreed to the one timber sale that
had occurred because Chapman "kept bothering meto sl it." After that sdle, Thornhill testified that
Chapman "cleared it and st it out in seedling, pine seedlings.” Thornhill testified that he and Chapman had
no "understanding” with one another concerning the pine seedlings that Chapman planted.

T11. Thornhill ingsted that he did not want any of the trees cut. It was his bief that harvesting timber to
provide Chapman with estovers was unnecessary because he was willing to reimburse Chapman for the
property taxes. Further, no improvements were needed on the property.

122. Thornhill agreed that the only tree planting had been conducted by Chapman, except for afew that
Thornhill planted shortly after purchasing the property. Thornhill's timber consultant agreed with Chapman's
consultant that the landowner's objective was a primary consderation in congtructing a timber management
plan. Therefore, whether trees should periodicaly be cut to maximize growth was not aforestry issue, just a
persond preference by the owner.

1123. The chancellor found that Chapman was not entitled to cut timber as he proposed. The only relief that
he granted, and it is relief that Chapman here atempts to reverse, was to require Thornhill to pay the

property taxes.
DISCUSSION

1. Declaratory Judgment

124. The rules of civil procedure sate that "[c]ourts of record within their respective jurisdictions may
declare rights, satus, and other lega relations regardless of whether further relief is or could be claimed.”
M.R.C.P. 57(a). On the other hand, a declaratory judgment may properly be denied "where such
judgment, if entered, would not terminate the uncertainty or controversy giving rise to the proceeding.” 1d.

1115. The question here is whether Chapman is seeking a declaratory judgment or just an advisory opinion.
It is proper to declare the rights of the partiesif the caseinvolves "an actua controversy that has not
reached the stage at which either party may seek a coercive remedy, or in which the party entitled to such a
remedy falsto suefor it." M.R.C.P. 57 cmt. These are the consderations for granting judgment: " (1) when
the judgment will serve auseful purposein darifying and settling the legd rdlationsin issue, and (2) when it
will terminate and afford relief from the uncertainty, insecurity, and controversy giving rise to the
proceeding.” M.R.C.P. 57 cmt.

116. Here, the disagreement between the parties about the extent of the life tenant's right to cut the timber
has been recurring and litigated. That certainly makes Rule 57 attractive snce "one or more lega issuesvita
to the controversy is susceptible of authoritative resolution.” Johnson v. Hinds County, 524 So. 2d 947,
954 (Miss. 1988). The Fifth Circuit Court of Appeds has stated that a declaratory judgment "is particularly
wedl| suited for Stuations thet have evolved to a point of inevitable or imminent litigation." Armco, Inc. v.



Southern Rock, Inc., 778 F.2d 1134, 1138 (5th Cir. 1985); Sringfellow v. Sringfellow, 451 So. 2d
219, 221 (Miss. 1984) (we will consder federd rule interpretations when assessng the meaning of asmilar
state procedura rule).

117. Considering the higtory of litigation between these two parties, it appears certain that further litigation
would be inevitable. Whether Chgpman is correct that what he is going to do is covered by the right of the
life tenant to estoversis determinative. The resolution of that issue would "afford relief from the uncertainty,
insecurity, and controversy giving rise to the proceeding.” We find that a declaratory judgment is

appropriate.

2. Estovers

1118. Chapman argues that he, as the life tenant, should be allowed to harvest timber in order to provide
himsdf with the essentids of life. However, the chancery court found that Chapman wants to harvest the
treesin order "to meet his monthly debts, buy a vehicle, get out of the house trailer and increase his
standard of living." The chancellor thereafter denied Chapman's request for estovers.

119. The law asto estoversis not much litigated. "Estover” is defined as "[w]ood that a tenant is dlowed to
take for fud, the manufacture or repair of agricultura instruments, and the erection and maintenance of
fences and hedges; necessary supplies.” Black's Law Dictionary, 572 (7th ed. 1999). That meansthat the
wood is used by thelife tenant himsdf, not sold.

1120. One of the standard treatises on red property has given a useful explanation of the life tenant's rights.
They include "the right to 'take reasonable estovers from the land, that is, wood for fud, fences, agriculturd
erections, and other necessary improvements and repairs.” Thompson on Red Property, § 19.01, 721
(David A. Thomas ed., 2d ed. 1998). What is hel pful about the tregtise isthat it traces the changing
meaning of estovers as the culture, economy, and use of rurd property has evolved. "The law involving the
life tenant's right to cut standing timber . . . has made dmogt afull cirde” 1d. at § 19.08, 788. "In early
American higory, where land was required to be cleared for cultivation, timber was a nuisance and clearing
did not congtitute waste." 1d. "But even under this rule neither alife tenant nor a grantee has aright to
remove commercid timber from theland.” 1d. at 789. "Almost everywhere today, however, timber has
become so vauable that the cutting of standing timber by the life tenant is waste.” Thompson on Red
Property, 8 19.08, 790 (David A. Thomas ed., 2d ed. 1998). "Under the common law and the great weight
today, the cutting of timber other than for estovers by alifetenant iswagte.. .. ." 1d.

121. Certainly the concept of "wast€" isthe approach taken in Missssippi. Waste is a"substantia injury
done to the inheritance, by one having alimited estate, during the continuance of his estate.” Moss Point
Lumber Co. v. Board of Supervisors of Harrison County, 89 Miss. 448, 526, 42 So. 290, 300 (1906).

1122. Chapman points us to alengthy discussion in casdaw.

By the common law of England, "waste" is defined with great accuracy, and ancient Satutes there
have made tenants for years liable for waste. The doctrine has been adopted in this country so far asit
is suitable to our condition and circumstances as anew and growing country, and, in amore or less
modified form, is administered in mog, if not dl, of the states of the American Union. Therigid rule of
the common law that a tenant of a particular estate could not cut timber, except for estoversonly, isin
many jurisdictions modified so asto dlow him to cut off the timber for clearing so much of the estate



as the needs of hisfamily may require for their support, though the timber be destroyed thereby. And
he may clear for cultivation such portions of it as a prudent owner in fee would clear for that purpose,
provided he leaves enough timber and wood as may be necessary for the permanent use and
enjoyment of the inheritance. Hisright to open and clear for cultivation wild and uncultivated land is
that of a prudent owner, having regard to its amelioration as an inheritance. When the particular tenant
cuts timber in the process of clearing the land for immediate cultivation, he can gppropriate it or its
proceeds to his own benefit, but he cannot cut the timber for sale without making himself amenable for
waste. When the timber is cut by the tenant or others unnecessarily or unlawfully, the right of the
reversoner or remainder- man at once attaches, and he may bring an action on the case in the nature
of waste for his damages, or he may bring trover or replevin for the timber severed from the
inheritance. Whether the tenant cut timber unnecessarily upon aclaim of so doing for reasonable
estovers or for the cultivation of the land, and whether sufficient wood and timber were l€eft for the
permanent use of the inheritance, are questions for the decision of the jury.

Board of Supervisors of Warren County v. Gans, 80 Miss. 76, 81-2, 31 So. 539, 540 (1901) overruled
on other grounds by Moss Point Lumber Co. v. Board of Supervisors of Harrison County, 89 Miss.
448, 510, 42 So. 290, 295 (1906).

1123. Chapman emphasizes the phrase "so as to dlow him to cut off the timber for dearing so much of the
edtate as the needs of hisfamily may require for their support.” He argues that estovers must therefore
include more than wood for fue, repair of agriculturd implements, and the congtruction of fences. Chgpman
has confused the issue. The Supreme Court was describing the life tenant's right to clear a reasonable sized
areafor what might be best described as "'subsstence farming.” It was not permitting the periodic harvesting
of timber for sdle commercidly. That would make the exception for estovers consume the generd rule
agang waste.

124. Less than one year later, the Supreme Court spoke again to the question:

While the law of waste, as established in England, is modified by its trangplantation to this country to
auit the conditions of a new and uncleared country, and to dlow atenant for life to open wild lands for
necessary cultivation or to change the course of agriculture without being liable for wadte, yet the
cutting down of trees for his mere profit is here, asthere, consdered waste. . . . Trees, when fdled, or
severed from the soil, become persond property, in which the tenant in possession has no interest
when cut for profit; and the reversoner may maintain his action for the possession of the property, or
for damages therefor, in the same manner and with like effect as if he were the owner of the estate in
possession.

Learned v. Ogden, 80 Miss. 769, 779, 32 So. 278, 279 (1902).

1125. Chapman attempts to fit under these limitations. He argues that he would only use the funds generated
by the harvesting of timber for the essentids of life. In redity, Chapman hopes to supplement his present
income with the funds generated by the harvesting of the timber. Thisis the "cutting down of treesfor his
mere profit" and is not done for the purpose of opening wild lands for cultivation or to improve the land. A
life tenant cannot treet the etate in such a manner as materidly to reduce its value below what it otherwise
would be. It does not matter that the life tenant argues that "unless he be dlowed to take some of the
timber, his[life] estate will be of novaue. . .. Thiscould not dter the principle” Moss Point, 89 Miss. at
529-30, 42 So. at 301-302.



1126. Chapman a so argues that because he persondly planted 29,000 pine trees on the two parcelsin
question, that he should be alowed to harvest those trees. The equities involved should be judged in terms
of what a reasonable understanding of the law would have led him to beieve when he planted the trees.
Chapman cites as support adecison in which a county board of supervisors sued the holders of a sixteenth
section lease to prevent their harvesting of the timber. In agreeing that the leasehol ders should be enjoined
from harvesting timber, the Supreme Court appeared to emphasize that the lessee had not planted the trees.
Bernard v. Board of Supervisors of Jackson County, 216 Miss. 387, 398-99, 62 So. 2d 576, 581
(1953). Yet we do not find aholding in that case that had the lessees planted the trees, that they would be
entitled to them.

127. Regardless of the specific facts of the Sixteenth section leasehold estate in Bernard, we find no
authority that alife tenant, if he plants the trees, is exempt from the norma rules that we have aready
described that is applicable to wagte. It should be noted that Chapman received reimbursement for the
planting from the United States Department of Agriculture under a cogt-sharing plan. Chgpman adso listed in
the cost-sharing gpplication that the primary purpose for the planting of the trees was "erosion control."

1128. This Court has dready spoken to the relative rights of Chgpman and Thornhill to the timber on this
property. That statement is collateral estoppd to the arguments here, since the cause of action in the earlier
suit concerned whether Chapman had committed waste in the cutting of certain trees. Twin States Land &
Timber Co., Inc. v. Chapman, 750 So. 2d 567, 570-71 (Miss. Ct. App. 1999). The cause of actionis
not the same as a different proposed cutting isinvolved here, but the parties and issues are the same.
Collateral Estoppel & Res Judicata, in 2 Jeffrey Jackson & Mary Miller, Encyclopedia of Missssippi
Law 350-52, § 147 (2001). Thusin Twin States, in which Thornhill was dso a party, the issue was the
extent to which the life tenant may harvest timber from an etate and not be ligble to the remainderman for
wadte. We dated that the " circumstances include (a) when necessary to raise funds to pay the taxes on the
property, (b) to provide timber for repair of fences and other improvements on the property, and (¢) such
harvesting asisindicated in the proper management and preservation of the property.” Twin States, 750
So. 2d at 571.

1129. The chancdlor in this suit made findings on the circumstances described in Twin States. Chapman had
testified that the taxes on the two parcels averaged seven dollars per month or eighty-four dollars per year.
The chancdlor found that Thornhill's offer to pay any future redl property taxes would obviate the need to
harvest timber for that purpose. The chancellor found that Chapman had no interest in cutting timber for the
purposes of repairing fences or improving the property. Asto the fina circumstance, the chancellor found
that based on the testimony of both foresters, the timber could be managed actively or passively. The active
method required the cutting of timber to promote new growth. The passve method alowed the timber to
grow naturaly without cutting. The chancellor found that evidence did not "establish that one method is any
better than the other." Therefore, there was no proof of aneed to cut timber to manage or preserve the

property.

1130. We dso stated in Twin Sates that "when the life tenant has been found to be harvesting the timber
solely asacommercid enterprise, thereby damaging the vaue of the remainderman’s edtate, . . . the life
tenant may be enjoined from further cutting and aso be made to respond in damages for the diminished
vaue of the remainder interest under principles of common law wagte” Twin States, 750 So. 2d at 571.

1131. Chapman looks to a different phrase in the opinion. We found that a"life tenant holds the exclusive



right to the use, possession, and enjoyment of the property during the term of the tenancy.” Id. at 570.
"Trees growing upon the land are, until severed, a part of the red estate, and thus subject to the exclusve
enjoyment of the life tenant to the total exclusion of the remainderman.” Id.

1132. Chapman argues that "to the total exclusion of the remainderman” decides the issue of hisright to
harvest timber during his tenancy. However, Chapman has taken this phrase out of context. His enjoyment
islimited asit ends when the tree are severed. Theright to sever, i.e, cut, is subject to the rules for waste,

1133. One additiona argument that Chapman makes isthat language in the deed to the 76 acre property
creating hislife estate dlows him to harvest the timber. The deed states that Chapman "shdl have the right
during my lifetimeto lease said land for ail, gas, and other minerds and to appropriate al lease money,
rentals, and production monies derived therefrom to his own use." This language refers soldly to income
derived from ail, gas, and other minerds. "There is no substantid connection between timber rights and
minerd rights” Hood v. Foster, 194 Miss. 812, 820, 13 So. 2d 652, 654 (1943). This argument is without
merit.

Conclusion

1134. Theright of the life tenant to take estoversislimited. It is a concept more properly understood in the
context of a primarily agrarian society rather than our present society. The life tenant has alimited right to
cut timber without the permission of the remainderman. That right permits the raising of funds to pay taxes
on thered property. The cutting is aso dlowed if needed to preserve the property or to dlow the owner to
provide himsdf food. These rights are not unlimited and must be exercised so as not to diminish the vaue of
the edtate.

1135. Theright to estovers does not grant the life tenant the right to harvest timber for commercid purposes.
That is what Chapman wanted to do. There was no reason for the chancellor to order the employment of a
forest manager, as there was no proof that good husbandry required thinning or other intensve
management.

1136. Findly, Chapman complains that the chancedllor was without authority to order that Thornhill remburse
him for the taxes owed on the red property. Thornhill does not appedl that part of the chancedllor's
judgment, and Chapman has no stlanding to do so.

187. THE JUDGMENT OF THE CHANCERY COURT OF CLARKE COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



