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WALLER, CHIEF JUSTICE, FOR THE COURT:

¶1. Rickesha Larry filed suit against Hospital M.D., LLC, and Hospital M.D. of Yazoo

City, Inc. (collectively Hospital M.D.), among other defendants, in a medical-malpractice

action.  Hospital M.D. moved for summary judgment, arguing Larry had failed to provide

it with notice pursuant to Mississippi Code Section 15-1-36(15); thus the sixty-day tolling

period was not triggered and the statute of limitations had expired prior to Larry filing her

initial complaint.  The trial court denied Hospital M.D.’s motion for summary judgment and
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entered two orders.  Hospital M.D. filed an interlocutory appeal with this Court, which was

granted.  See M.R.A.P. 5.  This Court finds that the motion should have been granted,

because Larry failed to send Hospital M.D. the statutorily required pre-suit notice and

subsequently filed her complaint outside the applicable statute of limitations.  Further, the

medical-malpractice-discovery rule did not serve to toll the two-year statute of limitations.

Accordingly, we reverse the Yazoo County Circuit Court’s orders denying the motion for

summary judgment and remand the case to the trial court to grant summary judgment in favor

of Hospital M.D., and to conduct further proceedings as to any remaining parties. 

FACTS AND PROCEDURAL HISTORY 

¶2. Larry began to experience complications from a flu vaccine she received at the

University of Southern Mississippi.  After returning home to Yazoo City, Larry was treated

by Dr. David Johnson at the emergency room of King’s Daughters Hospital of Yazoo City

(KDH) on December 1, 2009.  Dr. Johnson was employed by Hospital M.D., which provided

emergency-room physicians for KDH.  Larry’s underlying medical-malpractice claim relates

to Dr. Johnson’s treatment of her at KDH.

¶3. The asserted negligence occurred on December 1, 2009.  Larry allegedly requested

her medical records in April 2011 and again on June 2, 2011; however, the record does not

indicate the exact date she received them.  On October 3, 2011, Larry sent pre-suit notice

letters to Dr. Johnson and KDH.  December 1, 2011, marked two years from the date of the

alleged negligence.  On December 9, 2011, Larry’s counsel alleged they first learned of the

existence of Hospital M.D. and that Dr. Johnson was not an employee of KDH in an email

sent by a senior claims consultant for KDH’s insurer.  The record also indicates that Hospital



The University of Southern Mississippi was later dismissed from the case with1

prejudice.
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M.D. was named as an additional insured on Dr. Johnson’s insurance policy and appeared

in the “cc” line of a letter sent by KDH’s insurance adjuster to Larry on October 12, 2011.

¶4. On January 3, 2012, Larry filed her initial complaint, naming KDH, Dr. Johnson,

Hospital M.D. of Yazoo City, Hospital M.D., LLC, and John Does 1-5, as defendants.  On

March 13, 2012, Larry filed her first amended complaint to add the University of Southern

Mississippi as a defendant.   Hospital M.D. moved for summary judgment on May 23, 2012.1

Larry’s notice-of-claim letters were finally served on Hospital M.D. on June 5, 2012.  A

hearing was held on Hospital M.D.’s motion for summary judgment on September 18, 2012.

¶5. At the hearing, Hospital M.D. argued the motion should be granted because Larry

failed to serve Hospital M.D. with pre-suit notice as required by Mississippi Code Section

15-1-36(15), and that subsequently, she filed her complaint after the two-year statute of

limitations had run.  Further, Hospital M.D. argued it was Larry’s duty to determine Dr.

Johnson’s employment status and not the duty of any other party involved.  In Hospital

M.D.’s opinion, any order allowing Larry to amend her complaint would be futile because

her initial complaint was filed without notice and after the limitations period.

¶6. Larry argued she performed her due diligence by acquiring her medical records from

KDH, and those records made no mention of Hospital M.D.  It was only after she had sent

out her notice-of-claim letters to defendants known at that time and beyond the initial two-

year statute of limitations had ostensibly run that she learned from KDH’s insurance

company that Hospital M.D. was Dr. Johnson’s employer.  In light of this, Larry argued the
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medical-malpractice discovery rule applied to toll the applicable statute of limitations until

she learned of this relationship.  Further, Larry argued the proper remedy was for the trial

court to dismiss her amended complaint without prejudice and then allow her leave to file a

second amended complaint to bring in Hospital M.D.   

¶7. The trial court denied Hospital M.D.’s motion for summary judgment, finding Larry

“put forth due diligence in ascertaining the status or relationship of Hospital M.D. with the

doctor, Dr. Johnson . . . once they received sufficient notice that there was an additional

defendant.”  The trial court subsequently issued an order of dismissal without prejudice,

noting this remedy follows the procedural guidance of this Court’s decision in Price v. Clark,

21 So. 3d 509 (Miss. 2009).  The trial court also issued an order granting Larry leave to file

a second amended complaint, finding the medical-malpractice-discovery rule applied to “toll

the state of the statute of limitations as to Hospital M.D. Defendants until December 9, 2011,

when the existence and involvement of the [sic] those Defendant’s was disclosed, see

Stringer v. Trapp, 30 So. 3d 339 (Miss. 2010).”  Hospital M.D. appeals the denial of its

motion for summary judgment and the trial court’s subsequent orders, raising two basic

issues which are simplified and reorganized for the purposes of this opinion:

I. Whether the trial court erred by applying the medical-malpractice-

discovery rule to toll the statute of limitations. 

II. Whether the trial court erred in applying the procedural guidance

of Price v. Clark, 21 So. 3d 509 (Miss. 2009).  

STANDARD OF REVIEW

¶8. A trial court’s grant or denial of a motion for summary judgment is reviewed de novo.

Johnson v. Pace, 122 So. 3d 66, 68 (Miss. 2013).  The evidence in the motion is viewed in
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the light most favorable to the party opposing the motion.  Davis v. Hoss, 869 So. 2d 397,

401 (Miss. 2004).  Summary judgment is appropriate if there is no genuine issue of material

fact and the moving party is entitled to judgment as a matter of law.  Id.  

DISCUSSION 

I. Whether the trial court erred by applying the medical-malpractice-

discovery rule to toll the statute of limitations.

¶9. When filing a complaint against a private healthcare provider for professional

negligence, Mississippi Code Section 15-1-36(15) requires the defendant be given sixty days’

prior written notice of the intention to begin the action.  Miss. Code Ann. § 15-1-36(15)

(Rev. 2012).  Negligence actions against a private medical provider like Hospital M.D. are

governed by a two-year statute of limitations from the date of the alleged negligent act or

when “with reasonable diligence might have been first known or discovered.”  Miss. Code

Ann. § 15-1-36(2) (Rev. 2012).  This Court has stated that the medical-malpractice-discovery

rule tolls the statute of limitations until the plaintiff  “(1) has knowledge of the injury, (2) has

knowledge of the cause of the injury, and (3) knows the relationship between the practitioner

and the injury.”  Stringer v. Trapp, 30 So. 3d 339, 342 (Miss. 2010) (emphasis added) (citing

Smith v. Sanders, 485 So. 2d 1051, 1053 (Miss. 1986)).   Thus, “although a hidden or unseen

injury might . . . serve to trigger the discovery rule and toll the statute of limitations, it is not

because the injury itself is hidden or unknown, but rather because the negligence which

caused the injury is unknown.”  Sutherland v. Estate of Ritter, 959 So. 2d 1004, 1008 (Miss.

2007).    
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¶10. Larry argues that, under the “relationship between the practitioner and the injury”

prong of the discovery rule, the statute of limitations was tolled until December 9, 2011, the

date Larry learned of the of the relationship between Dr. Johnson and Hospital M.D.  Further,

Larry claims she performed her due diligence in obtaining her medical records; however, the

records contained no mention that Dr. Johnson was an employee of Hospital M.D.  “Simply

put, Larry did not learn of the existence of Hospital M.D. . . and their possible connection to

her injuries until December 9, 2011, despite her exercise of reasonable diligence.” 

¶11. Hospital M.D. argues the discovery rule is inapplicable because the issue is the

employment relationship between Dr. Johnson, KDH, and Hospital M.D., not the relationship

between Dr. Johnson and Larry’s injury.  Further, it argues “no medical records will list the

employment status of doctors treating patients.”  Thus, Hospital M.D. claims Larry’s

argument places the burden on it to notify Larry of Dr. Johnson’s employment status.

¶12. The alleged negligence by Dr. Johnson occurred on December 1, 2009.  Larry filed

her initial complaint naming Hospital M.D. on January 3, 2012.  Larry admits she did not

send Hospital M.D. the notice required by statute, which would have tolled the statute of

limitations; thus, unless the discovery rule applied, any claim against Hospital M.D. expired

on December 1, 2011.  We hold that the medical-malpractice-discovery rule is inapplicable

to this case.  The statute of limitations was not tolled as to Hospital M.D.; therefore, Larry’s

complaint was filed beyond the statute of limitations as to them. 

¶13. In the trial court’s order granting Larry leave to amend, it found that the discovery rule

applied to toll the statute of limitations until December 9, 2011, as to Hospital M.D., citing

Stringer v. Trapp, 30 So. 3d 339 (Miss. 2010).  In Stringer, this Court found the trial court



Dr. Trapp was a radiologist who read the plaintiff’s abdominal scan (allegedly in a2

negligent manner) but never actually saw the plaintiff.  Stringer, 30 So. at 340.  Thus, the
plaintiff did not know about Dr. Trapp’s relationship to her injury prior to obtaining her
records.  Id.   
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erred in dismissing the action against Dr. Trapp because he  never met with the plaintiff and

made no assertion that the plaintiff was made aware of his involvement in the plaintiff’s

treatment until she received her medical records.   Stringer, 30 So. 3d at 343.  This Court2

noted that, although the injury was known to the plaintiff, “‘if the patient has no reason to

know that the doctor’s negligence in performing the procedure caused the complications, the

discovery rule will apply . . . .’”  Id. at 342 (quoting Sutherland, 959 So. 2d at 1009)

(emphasis omitted).    

¶14. The facts of the case before us are distinguishable from Trapp and this Court’s prior

precedent regarding the discovery rule.  Here, Larry knew of Dr. Johnson’s relationship to

her injury from the start and, in fact, sued him individually.  Thus, it was not the relationship

between Dr. Johnson and her injury that Larry was unaware of before the statute of

limitations ran on her claim.  Rather, it was Dr. Johnson’s employment status with Hospital

M.D.  Because the issue in this case involves Dr. Johnson’s relationship with Hospital M.D.

and not his relationship to Larry’s injury, the discovery rule does not apply to toll the statute

of limitations.  See Huss v. Gayden, 991 So. 2d 162, 165 (Miss. 2008) (quoting Smith, 485

So. 2d at 1052 (“The operative time is when the patient can reasonably be held to have

knowledge of the injury itself, the cause of the injury, and the causative relationship between

the injury and the conduct of the medical practitioner.”) (emphasis added).
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¶15. While the medical-malpractice discovery rule does not apply to determining the

identity of Dr. Johnson’s employer, we must note Larry’s lack of diligence to investigate this

claim.  There is no evidence showing Larry did anything more than request her medical

records in investigating her claim.  Nothing indicates that Larry  made any inquiry into the

employment status of Dr. Johnson, seeming to proceed under the assumption that Dr.

Johnson was an employee of KDH.  Further, Larry does not allege, nor is there any evidence,

that KDH or Dr. Johnson intentionally delayed or attempted to mislead Larry about Dr.

Johnson’s employment status with Hospital M.D.  See Gorton v. Rance, 52 So. 3d 351, 357

(Miss. 2011) (“ We observe that [the Plaintiff] had a legal duty to conduct a due-diligence

inquiry into the true employment status of potential defendants.”).  We find Larry simply

failed to timely investigate Dr. Johnson’s employment status.     

II. Whether the trial court erred in applying the procedural guidance

of Price v. Clark, 21 So. 3d 509 (Miss. 2009).  

¶16. The trial court found that the proper remedy was dismissal of Larry’s complaint

without prejudice and then allowing her leave to amend to properly provide Hospital M.D.

notice and file a second amended complaint, pursuant to this Court’s procedural guidance in

Price v. Clark, 21 So. 3d 509 (Miss. 2009).  Larry admits in her brief that she improperly

named Hospital M.D. in her complaint because she did not provide it with pre-suit notice

pursuant to Mississippi Code Section 15-1-36.  However, she argues that, in a medical-

malpractice action, filing a suit without providing pre-suit notice has no legal effect if the

statute of limitations has not expired.  Then, dismissal without prejudice is the proper course

of action.  Hospital M.D. argues that this case is controlled by Arceo v. Tolliver, 19 So. 3d
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67 (Miss. 2009), which was handed down a month after Price.  It argues that, because Larry

did not comply with Mississippi Code Section 15-1-36(15)’s notice requirement, the sixty-

day tolling period did not apply and the statute of limitations expired before Larry filed her

complaint. 

¶17. In Price, this Court found that “a properly served complaint – albeit a complaint that

is wanting of proper pre-suit notice – should still serve to toll the statue of limitations until

there is a ruling from the trial court.”  Price, 21 So. 2d at 522.  Applying this logic to the

facts, this Court then found that the initial complaint was filed and served within the statute

of limitations period, but the plaintiff failed to provide the proper notice.  Id.  This Court held

that dismissal of the complaint without prejudice was the proper remedy, because the

properly filed complaint served to toll the statue of limitations until the trial court had a

chance to rule on the complaint.  Id.   In Arceo, this Court noted that, ordinarily, dismissal

without prejudice is the remedy where a plaintiff fails to comply with statutory pre-suit

notice; “[h]owever . . . where a suit is dismissed for any reason and the statute of limitation

has expired, dismissal with prejudice is warranted.”  Arceo, 19 So. 3d at 75.   

¶18. We find that the trial court erred in applying the procedural guidance in Price because

Larry’s complaint was filed without notice and after the statute of limitations had run.

Unlike Price, where the plaintiff filed the initial complaint within the limitations period,

Larry’s complaint missed the December 1, 2011, deadline.  Further, Larry admittedly failed

to meet the notice requirements of Section 15-1-36(15).  Thus, the proper remedy was

dismissal with prejudice of Larry’s claim against Hospital M.D.  See Arceo, 19 So. 3d at 75-

76.  
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CONCLUSION

¶19. We hold that the trial court’s application of the medical-malpractice-discovery rule

to toll the statue of limitations in determining employer/employee status was error.  The two-

year statute of limitations deadline ran on Larry’s claim against Hospital M.D. on December

1, 2011, because it was not served with any pre-suit notice.  

¶20. Therefore, we reverse the Yazoo County Circuit Court’s orders and remand the case

for the trial court to grant Hospital M.D.’s motion for summary judgment and for further

proceedings as to any remaining parties.

¶21. REVERSED AND REMANDED.

DICKINSON AND RANDOLPH, P.JJ., LAMAR AND COLEMAN, JJ.,

CONCUR.  KITCHENS, J., DISSENTS WITH SEPARATE WRITTEN OPINION

JOINED BY CHANDLER AND KING, JJ.  PIERCE, J., NOT PARTICIPATING.

KITCHENS, JUSTICE, DISSENTING:

¶22. Because I disagree with my learned colleagues that reasonable diligence could have

led to the discovery of Dr. Johnson’s employment status, I find that the trial court was not

in error in denying summary judgment to Hospital MD.  I, therefore, respectfully dissent. 

¶23. The majority is correct that the medical malpractice discovery rule tolls the statute of

limitations until the plaintiff  “(1) has knowledge of the injury, (2) has knowledge of the

cause of the injury, and (3) knows the relationship between the practitioner and the injury.”

Stringer v. Trapp, 30 So. 3d 339, 342 (Miss. 2010) (citing Smith v. Sanders, 485 So. 2d

1051, 1053 (Miss. 1986)). The majority also correctly recognizes that “although a hidden or

unseen injury might . . . serve to trigger the discovery rule and toll the statute of limitations,

it is not because the injury itself is hidden or unknown, but rather because the negligence
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which caused the injury is unknown.” Sutherland v. Estate of Ritter, 959 So. 2d 1004, 1008

(Miss. 2007). I agree with the majority that “Larry knew of Dr. Johnson’s relationship to her

injury from the start and in fact, sued him individually.” But the majority continues, “it was

not the relationship between Dr. Johnson and [Larry’s] injury that Larry was unaware of

before the statute of limitations ran on her claim. Rather, it was Dr. Johnson’s employment

status with Hospital M.D.” 

¶24. The majority too narrowly restricts the meaning of Stringer’s “relationship between

the practitioner and the injury” prong. Larry did not know of Hospital MD’s relationship to

her injury until she, with reasonable diligence, learned of Hospital MD’s relationship to Dr.

Johnson. Hospital MD, as employer of Dr. Johnson, potentially shared a collective

relationship with Dr. Johnson to Larry’s injuries under the doctrine of respondeat superior.

According to this Court, “an action against an employer based on the doctrine of respondeat

superior is a derivative claim arising solely out of the negligent conduct of its employee

within the scope of his or her employment.” J & J Timber Co. v. Broome, 932 So. 2d 1, 6

(Miss. 2006). Additionally, “a suit barred by a statute of limitation against an agent will

likewise bar the same claim against the principal whose liability is based solely on the

principal and agent relationship.” Lowery v. Statewide Healthcare Serv., Inc., 585 So. 2d

778, 779 (Miss. 1991). 

¶25. This Court further has held that “[a]bsent proof of an employment relationship,” the

employer, a provider of emergency room physicians, could not be held vicariously liable

under the doctrine of respondeat superior for alleged medical malpractice of the employee-

physician; thus the trial court did not err by granting a directed verdict to the employer.
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Hartel v. Pruett, 998 So. 2d 979, 990 (Miss. 2008).  Even though, in that case, insufficient

proof was adduced as to the relationship between the employer and the employee-physician,

here it is uncontested that Hospital MD employed Dr. Johnson. Hospital MD has not denied

employing Dr. Johnson. Because of Hospital MD’s potential vicarious liability as employer

of Dr. Johnson under the doctrine of respondeat superior, the plaintiff’s knowledge of “the

relationship between the practitioner and the injury” necessarily includes the relationship of

the practitioner’s employer and the injury alleged to have been caused by the practitioner.

As such, I agree with Larry that the medical malpractice discovery rule tolled the statute of

limitations as to Hospital MD until such time as  Larry learned of Dr. Johnson’s employment

status with Hospital MD. 

¶26. The majority finds no evidence in the record “showing Larry did anything more than

request her medical records in investigating her claim,” or that “Larry made any inquiry into

the employment status of Dr. Johnson.” According to the majority, Larry seemed “simply [to]

proceed under the assumption that Dr. Johnson was an employee of KDH.” It is true, as the

majority recognizes, that a Plaintiff has “a legal duty to conduct a due-diligence inquiry into

the true employment status of potential defendants.” Gorton v. Rance, 52 So. 3d 351, 357

(Miss. 2011) (citing Ray v. Keith, 859 So. 2d 995, 999 (Miss. 2003)). But, in Ray, an

accident report clearly revealed  the defendant’s employer, and the Court found that “there

is no evidence in the record that suggests [plaintiff] made any attempt to determine the

employment status of [defendant]. Ray, 859 So. 2d at 999 (emphasis added). 

¶27. Here, the record reflects that the only information regarding Dr. Johnson’s

employment with Hospital MD came to Larry in the form of an e-mail from a senior claims
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consultant for King’s Daughters Hospital’s (KDH) insurer. This e-mail, received on

December 9, 2011, provided Larry knowledge that Dr. Johnson was employed by Hospital

MD. Larry argues that December 9, 2011, was the date she learned of the relationship of

Hospital MD and Dr. Johnson. It is true that a “cc” line of an October 12, 2011, letter from

an insurance adjuster named Hospital MD as an additional insured on Dr. Johnson’s

insurance policy. But Larry argued in the trial court that the October 12, 2011,

communication did not put her on notice of Dr. Johnson’s employment with Hospital MD.

She wrote, “this could have been an additional insurer” and “the Mississippi Secretary of

State’s Office has no listing for Hospital MD, LLC.” Indeed, even if the statute was tolled

only until October 12, 2011, Larry’s suit, filed initially on January 3, 2012, was well within

the two-year statute of limitations.

¶28.  Absent the sudden onset of some irresistible impulse of charity, neither Dr. Johnson

nor KDH, who were themselves being sued by Larry at the time, would have been likely to

reveal voluntarily Hospital MD as Dr. Johnson’s employer. Further, the record reflects that

Hospital MD was not even licensed to do business in the State of Mississippi, and that the

listings with the Office of the Secretary of State termed Hospital MD “dissolved.” Thus, even

with the exercise of reasonable diligence, Larry’s task of identifying Dr. Johnson’s employer

amid an uncountable multitude of healthcare providers in this State, potential employers of

Dr. Johnson, remained a practical impossibility. Reasonable diligence certainly could not

have connected an out-of-state entity, dissolved in Mississippi, with a physician who, from

all outward appearances, worked for the Mississippi hospital at which the plaintiff

encountered him. Under the circumstances, therefore, it was reasonable for Larry to pursue
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her suit under the logical assumption that the hospital where she received treatment from Dr.

Johnson was the hospital that employed Dr. Johnson. I deem it patently unfair for this Court

to charge Larry with knowledge of information she could not possibly have obtained in the

absence of a fortuitous stroke of good luck, and I disagree that the trial judge erred in

denying summary judgment to Hospital MD. 

¶29. No amount of reasonable diligence on the part of Larry would have been likely to

reveal the employment relationship between Dr. Johnson and Hospital MD, and thus Hospital

MD’s relationship to Larry’s injury. The statute of limitations applicable to her claim against

Hospital MD did not begin to run until she learned of its identity and its relationship to Dr.

Johnson. I would affirm the trial court’s denial of summary judgment to Hospital MD.

CHANDLER AND KING, JJ., JOIN THIS OPINION.  
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