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ROBERTS, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. Defendant, Jessie Lee Ivy, appeds from the Circuit Court of Lowndes County, Missssippi, where he
pled guilty in August 1978 to the capita murder of Ellena Jane Hixson, committed in 1973. Thetrid court
sentenced the defendant to life imprisonment.

2. On October 13, 1997, lvy filed hisinitia motion for post conviction relief in the Circuit Court of
Lowndes County, aleging that his life sentence was improperly imposed by the trid court. On February 20,
1998, thetria court denied Ivy's motion ruling that it was time barred by the three (3) year Statute of
limitations contained in the Missssippi Post Conviction Rdlief Act.

113. Aggrieved by the ruling of the court below, vy now petitions this Court for post conviction relief
assarting the following points of error:

|. THE TRIAL COURT ERRED IN DENYING APPELLANT'SPOST CONVICTION
RELIEF MOTION ASBEING TIME BARRED.



II. THE TRIAL COURT COULD NOT IMPOSE A LIFE SENTENCE UPON
APPELLANT, ABSENT A RECOMMENDATION OF THE JURY.

4. The judge below was in error when he denied the Appellant's petition. Although, the Appellant filed his
petition ten (10) years after the goplicable satute of limitations had expired, petitions dleging anillegd
sentence are not subject to the time bar. However, after consdering Ivy's petition for post conviction relief
on the merits, we find that the trid court which originaly sentenced him did have the authority to impose a
life sentence. Therefore, Ivy's petition is without merit and is denied.

STATEMENT OF THE FACTS

5. In 1978, a Lowndes County grand jury indicted Jessie Lee lvy for the capitd murder of Ellena Jane
Hixson, while engaged in the commission of the crime of kidnaping. The Circuit Court appointed Clark
Coleman to represent Ivy in his defense.

16. On August 23, 1978, lvy, through the advice of his attorney, withdrew his plea of not guilty and entered
aguilty plea. The pleawas accepted by the trid judge and Ivy was subsequently sentenced to life
imprisonment under the custody of the Missssippi Department of Corrections at Parchman.

7. Almost ten (10) years later, in October of 1997, lvy filed amation for post conviction relief in the
Circuit Court of Lowndes County. Thetrid court denied Ivy's motion as being time barred. Ivy now
apped s the lower court's decision to this Court.

DISCUSSION OF THE ISSUES

|. THE TRIAL COURT ERRED IN DENYING APPELLANT'SPOST CONVICTION
RELIEF MOTION ASBEING TIME BARRED.

118. The Appelant's first argument asserts that the tria court was in error when it held that 1vy's maotion for
post conviction relief was time barred.

9. Mississippi Code Annotated § 99-39-5(2) (1994) of the Mississippi Post Conviction Relief Act, States
in relevant part that, "[a] motion for relief under this chapter shal be made. . .in case of aguilty plea, within
three (3) years after entry of the judgment of conviction.”

110. In Campbell v. State, 611 So. 2d 209, 210 (Miss. 1992), a case factualy smilar to the one sub
judice, we hdd that:

Because he [Campbell] filed his petition outside the Satutory three-year time period and did not
present either an intervening case or new evidence as an exception to the time limitation, we find that
the petition was time-barred.

T11. Ivy entered his guilty pleaon August 23, 1978. The Mississppi Post Conviction Rdlief Act wasnat in
effect a the time the Appdlant pled guilty, but he had three (3) years from the date of enactment to filea
petition for post conviction rdief. Asthis Court noted in Campbell, supra, the Post Conviction Relief Act
became effective on April 17, 1984. Campbell, 611 So. 2d at 210. Consequently, Ivy's deadline for timely
filing his petition was April 17, 1987.

112. The Appdlant, however, did not file his petition for rdlief until October 13, 1997, some ten (10) years



after the deadline. Normdly, the judge below would have been correct in finding that Ivy's dlaim wastime
barred.

113. However, in Luckett v. State, 582 So. 2d 428, 430 (Miss. 1991), we held that errors affecting
fundamenta condtitutiond rights, such asthe right to alega sentence, may be excepted from procedura
bars which would otherwise prevent their consideration. See also Smith v. State, 477 So. 2d 191, 195-
96 (Miss. 1985).

114. As areault, thetrid court incorrectly barred Ivy's petition for violation of the three (3) year Satute of
limitations in Miss. Code Ann. 8 99-39-5(2). Ivy's petition aleged that he was serving time under an illega
sentence and was therefore not subject to the time bar. Thus, the trid court below wasin error when it
dismissed lvy's petition for post conviction relief.

Il. THE TRIAL COURT COULD NOT IMPOSE A LIFE SENTENCE UPON
APPELLANT, ABSENT A RECOMMENDATION OF THE JURY.

115. The Appdlant next alegesthat the trid court which originadly sentenced him to life imprisonment
lacked the authority to do so absent ajury recommendation.

116. When Ivy committed the murder in 1973, the punishment for his crime, contained in Miss. Code 1942
Ann. § 2217 (1957), read asfollows:

Every person who shdl be convicted of murder shal suffer deeth, unless the jury rendering the verdict
shdl fix the punishment a imprisonment in the penitentiary for the life of the convict; or unlessthe jury
shdl certify its disagreement as to the punishment as provided by section 1293 (Code of 1930;
§ 2536, Code of 1942) in which case the court shall fix the punishment at imprisonment for life.

117. Following itsdecison in Furman v. Georgia, 408 U.S. 238 (1972), the U.S. Supreme Court found
that Missssippi's statutory scheme for imposing the degth penalty was uncongtitutiond. In responseto this
mandate, we stated the following regarding 8 2217:

We have carefully consdered State v. Jackson, supra, and State v. Sansome, supra, and hold that
the decisions in those cases are not gpplicable to the present problem. The only infirmity in section
2217 isthat the harsher pendty of death may not lawfully be imposed. The remaining part of the
datute is complete, and it does not follow that the remaining provison providing for imprisonment in
the penitentiary for the life of the defendant must fall.

Capler v. State, 268 So. 2d 338, 339 (Miss. 1972).

118. Ivy arguesthat 8 2217 only dlows the judge to impose life imprisonment if ajury certifiesits
disagreement as to the punishment. Absent such a decison by the jury, Ivy camsthat the judge does not
have authority to issue alife sentence. We disagree.

1119. Since the U.S. Supreme Court had declared the death pendty portion of § 2217 uncongtitutiond, the
only viable sentence & the time Ivy committed the murder was life in prison. The sentencing judge did not
have the discretion to give Ivy the desth pendty, nor a sentence less than life imprisonment.

1120. Thus, this Court holds that vy was properly given the only sentence available to a convicted murderer



in Missssippi in 1973 - alife sentence.
CONCLUSION

921. This Court holds that the court below improperly declined to hear Ivy's petition for post conviction
relief. The Appelant filed his petition ten (10) years after the gpplicable satute of limitations had expired.
However, as his petition dleged an illegd sentence, the time bar did not apply. Additiondly, Ivy's second
point of error iswithout merit. The sentencing judge properly gave Ivy the only sentence possible under the
law asit then exiged- life imprisonment. Therefore, after consdering Ivy's petition for post conviction relief
on the merits, it is denied accordingly.

122. LOWER COURT'SDENIAL OF POST CONVICTION RELIEF AFFIRMED.

PRATHER, C.J., SULLIVAN AND PITTMAN, P.JJ., BANKS, McRAE, SMITH, MILLSAND
WALLER, JJ., CONCUR.



