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McRAE, JUSTICE, FOR THE COURT:

1. Thisapped arises from a digpute over fees between Tony Blankenship and the attorneys who have
represented him in aworkers compensation clam againgt his employer, Delta Pride Catfish, which isnot a
party to the case sub judice. Blankenship gppeds an April 20, 1993 order of the Sunflower County Circuit
Court which reversed a December 22, 1992 order of the Workers Compensation Commission and
awarded his former attorney, Charles Jacobs, attorney fees based on twenty-five percent of the temporary
total disability payments received by the claimant and expenses, asserting that the Commission's December,
1992 order was not fina and the circuit court's April, 1993 order, therefore, is anullity. We find, however,
that the Commission's order was final and properly before the circuit court, thus affirming the lower court's
decison.

2. This apped is concerned not with whether Tony Blankenship has received dl of the Workers
Compensation benefits to which heis entitled for a compensable injury which occurred on January 3, 1991,
but with whether his various attorneys, particularly Charles Jacobs, should be compensated for their efforts
in obtaining temporary tota disability benefits for him. It should be noted, as the Commission has stated in
severd of its orders, that the fee controversy consumes more of the record than does the compensability of
Blankenship's particular allments.



113. Blankenship first retained Charles Jacobs on October 9, 1989, to represent him after he sustained an
on-the-job injury while working for Delta Pride Catfish on May 4, 1989. On March 19, 1991, the
Commission approved an order awarding Jacobs attorney feesin the amount of twenty-five percent of any
compensation received by Blankenship for those injuries.

4. On October 8, 1991, Blankenship retained Frank Shaw, Jr. to represent him in his efforts to obtain
compensation for still another on-the-job injury sustained on January 3, 1991. In addition to the standard
twenty-five percent attorney fees for compensation cases, the contract provided for the atorney's out-of-
pocket expensesin pursuing the claim, not to exceed $200.00.

5. By letter dated January 22, 1992, Blankenship notified Shaw that his services were no longer needed
because he was reingtating his former attorney, Charles Jacobs. Shaw ultimately was dlowed to withdraw
by Commission order dated October 27, 1992.

116. Blankenship advised Jacobs of his reingatement in January, 1992, dso furnishing the attorney with an
appointment of representation form to represent him on a Socia Security claim. According to Jacobs
January 24, 1992 |etter to the Commission, he was reingtated pursuant to his original October 9, 1989
contract, which provided for the customary twenty-five percent attorney fees and provided that "[i]t is
understood and agreed between the parties that the said attorneys shal be reimbursed for al reasonable
expenses incurred in the prosecution of said claim from any proceeds recovered in said clam.” Blankenship
dismissed Jacobs in a letter dated October 26, 1992, asserting that Jacobs billing was unfair.

7. The Workers Compensation Commission entered an order on September 25, 1992 finding that
Blankenship had not sustained any permanent disability as aresult of his May 4, 1989 accident. It further
found that he had sustained a compensable neck injury on January 3, 1991, entitling him to receive
temporary totd disability benefits until such time as he reached maximum medical recovery. After becoming
aware of a dispute between Blankenship's attorneys over their respective clamsto fees, the Commission
entered an order on November 19, 1992, requiring that seventy-five percent of the benefits awarded be
disbursed to Blankenship and the remaining twenty-five percent placed in an escrow account until the
attorneys settled their dispute.

118. Blankenship filed his "Petition to Have Full Commission Direct Disbursement of Funds Paid Pursuant to
Commission Order, for Return of Funds Withheld by Former Attorney, for Order Rdlieving Former
Attorney of Employment, and for Other Relief* on November 18, 1992. Home Insurance Company filed a
motion to compel Blankenship to reimburse it for $8,500.00 in advances made to him based on his claim of
financia hardship. Jacobs filed a motion for sanctions and attorney fees againgt Delta Pride, the employer.
He then filed amotion for recovery of attorney fees and expenses pursuant to his contract with Blankenship.
The Commission considered these motions together and entered an order on December 22, 1992,
finalizing, among other things, the compensation to which Jacobs and Shaw respectively were entitled. That
order, which isthe subject of this gpped, is addressed in detall infra.

19. Nell White, who had contracted to represent the claimant on November 2, 1992, filed aMotion for
Leave to Withdraw on December 31, 1992, stating that Blankenship "has specificaly attempted to instruct
his counsd in reference to the indtitution of additiond litigation in this matter; undersigned counsd has
advised the Claimant that he will not undertake the litigation contemplated by the Claimant; accordingly the
Clamant gtates that he wants to obtain other counsd to represent him and he has asked to obtain hisfile



from his atorney; to this his attorney has agreed.”

1110. Jacabs filed amotion for the Commission to reconsider that part of its order disalowing attorney fees
on benefits payable to Blankenship after December 22, 1992, asserting that this wasin contravention to his
contract with Blankenship and alowed the claimant to save on attorney fees by firing hislawyer. On
January 7, 1993, he filed an amended motion seeking recovery of reasonable expenses incurred pursuant to
his contract with Blankenship. He claimed expenses of $1,874.48. The Commission denied the motions on
January 14, 1993.

111. Jacobs filed his Notice of Apped to Circuit Court on January 20, 1993, charging thet the
Commission's decison violated his contract with Blankenship. Blankenship aso filed aNotice of Apped,
citing the Commission's refusas to award him sanctions againg his employer in the form of attorney fees.
That pleading was signed by Dana Swan, his attorney on appedl.

112. The Sunflower County Circuit Court entered an order on April 20, 1993 reversing the Commission's
order with regard to attorney fees for Jacobs, awarding him fees as agreed in his contract with Blankenship.
Thus, Jacobs was awarded twenty-five percent of the total temporary disability benefits paid to Blankenship
subsequent to December 22, 1992, until those benefits are discontinued. The circuit court further ordered
that when the Commission decides the issue of permanent disability and lump sum benefits are adjudicated
for attorney fees, those shdl be divided between Attorneys Jacobs and Swan on a quantum meruit basis.
The circuit court also found that Jacobs was entitled to recover the expenses incurred in pursuing
Blankenship's compensation claims. Findly, the circuit court ordered expenses and past due attorney fees
to be withheld from benefits accruing to Blankenship and granted a lien to Jacobs on future benefits to
secure these payments.

113. Except for the Commission's September, 1992 finding that Blankenship had not sustained a permanent
disability asaresult of his 1989 injury, there is no evidence in the record that Blankenship had initiated
proceedings to secure any type of permanent disability benefits from the Commission a the time of the
December, 1992 Commission order or the April, 1993 circuit court order.(2

1114. Blankenship asserts that the circuit court was without jurisdiction to entertain Jacob's gppeal because
the Commission's December, 1992 order was not afinal order. He bases his contention that the order was
not find on the fact that it dedlt only with the matter of attorney fees, leaving unresolved issues such as
whether Blankenship's disability is permanent and the benefits to which he would entitled if it is, and whether
certain unpaid medical hills are related to his compensable injuries. Jacobs, on the other hand, argues that
asfar as attorney fees were concerned, the order was final. He contends that alowing the circuit court's
order to stand would serve only to reward the clamant for firing the attorney who obtained for him the
benefits he has been recaiving.

115. By dtatute, only fina orders of the Workers Compensation Commission are gppedable. Miss. Code
Ann. 8§ 71-3-51; Bickham v. Department of Mental Health, 592 So. 2d 96, 97 (Miss. 1991). "Thus,
where the commission, on review of adecision of its hearing officer, enters an order remanding the case to
the adminigirative judge for further proceedings or testimony, the order is interlocutory only and is not
gppeaable” Dunn, Mississippi Workmen's Compensation, § 285 (3d ed. 1982). "An order is
interlocutory when 'the substantid rights of the parties involved in the action remain undetermined and when



the cause isretained for further action.™ Freeman Truck Line, Inc. v. Merchants Truck Line, Inc., 604
So. 2d 223, 224 (Miss. 1992)(quoting 2 Am. Jur. 2d Administrative Law 8 585 (1962)). At issueis
whether the December, 1992 Commission order was final or merely interlocutory in nature.

1116. The December, 1992 order addressed a number of motions which the Commission stated sought "to
extend the ussful life of this controversy. We hope these motions mark the beginning of the end of what has
become an exceedingly litigated controversy more concerned with payment of attorney's fees than any other
fact." A brief review of the matters raised -- and disposed of -- in the order answersto our satisfaction the
question of whether the order wasfind or interlocutory.

1117. Paragraph | of the order addresses the Employer's and Home Insurance Company's "Maotion to
Compe Claimant to Reimburse Home Insurance Company,” wherein Home sought reimbursement of some
$8,500.00 in benefitsit had advanced to Blankenship befor e afind determination was made for
compensation of claimant's January, 1991 injury. The Commission found that Home was entitled to
reimbursement for the $8,500.00 advance, but declined to award interest since the advancement was made
voluntarily and the Insurer made no claim for interest. Thus, that maiter was findized by the Commission's
order.

1118. Paragraph |1 of the order considered Blankenship's motion to require Delta Pride to pay interest on
past due compensation and to pay medica bills, as wdl as to impose sanctions for the employer's wilful
falure to pay. The Commisson dismissed Blankenship's claims as moot and denied the motion for
sanctions. This matter, too, therefore, was finalized by the Commission's order.

119. Paragraphs 111 and 1V both address the matter of attorney fees and expenses that forms the basis of
this controversy; to wit: Jacob's motion for alowance of attorney fees and expenses and Blankenship's
"Petition to Have Full Commisson Direct Disbursement of Funds Paid Pursuant to Commission Order, for
Return of Funds Withheld by Former Attorney, for Order Rdlieving Former Attorney of Employment, and
for Other Rdief." The Commission denied Blankenship's request for a hearing and ordered the withdrawa
of his"so-cdled former attorney.” Pursuant to Cumbest v. Manufacturing Co. v. Pinkney, 225 Miss.
318, 84 Miss. 421, 423 (1956), the Commission found that neither Jacobs nor Blankenship's occasional
stand-in attorney, Frank H. Shaw, were entitled to expensesin addition to attorney fees. The Commission
determined that based on the $23,390.32 in temporary tota disability payments Blankenship had received
prior to November 4, 1992, when he entered in to a contract with gtill another attorney, Neil White, Jr.,
compensation for his former attorneys could not exceed twenty-five percent of the award or $5,847.58.
Congdering the attorneys itemized statements, the Commission further found that Shaw was entitled to
13.381% of that amount or $782.46 and Jacobs, to 86.619% or $5,065.12. Noting that Jacobs had
withheld $1,750.00 from the advances Blankenship received from Home, the Commission then found that
he was entitled to feesin the amount of $3,315.12. Findizing distribution of the temporary tota disability
benefits, the Commisson stated:

In the end, by this Order, of the $23,390.32 in accrued compensation benefits paid by Delta Pride,
$8,500 is to be reimbursed to Home Insurance Company, $782.46 isto be paid to atorney Frank
Shaw, and $3,315.12 isto be paid to attorney Charles Jacobs. The remainder ($10,792.74) isto be
paid forthwith to Tony Blankenship.

1120. Paragraph V of the order deals with attorney fees on current and future temporary totd disability
benefits accruing after November 5, 1992. The Commission ruled that it was "fair and practicd” to award



Jacobs a fee based on twenty-five percent of the benefits Blankenship received between November 5,
1992 and December 22, 1992, the date of the order allowing Jacobs withdrawal from representation. As
to amounts accruing after that time, the Commission ruled that al temporary tota benefits should be paid
directly to Blankenship only. This paragraph, too, evinces afind digpogtion.

121. Findly, Paragraph VI summarizes the order asfollows:

In sum, we grant Jacob's [Sic] "Petition for Allowance of Attorney's Fee and Expenses, Etc.” only to
the extent provided in Parts IV and V of thisorder. In al other respects, the Petition is denied. We
likewise grant Blankenship's "Petition to Have Full Commission Direct Disbursement of Funds Paid
Pursuant to Commission Order, for Return of Funds Withheld by Former Attorney, For Order
Relieving Former Attorney of Employment, and for Other Relief” only to the extent provided in parts
IV and V above. In dl other respects, Blankenship's Petition is denied.

Wefind that the order, particularly as summarized in Paragraph VI, establishes that al matters among the
parties currently before the Commission were determined by the order and further, that nothing had been
retained by the Full Commission or remanded to the Adminigtrative Law Judge for further consderation.

122. Blankenship argues that the December 22, 1992 order is not final because there had been no fina
determination of how long histemporary disability benefits would continue; whether his disability was
permanent; and whether certain medicd bills were compensable. Although he asserts that these matters are
dill being "hotly contested” at the Commission levd, thereis no evidence in the record that such dleged
controversies were dive at the time the Commission or circuit court orders were entered and the record has
not been supplemented to indicate any further developments on the Commission leve. Blankenship dso
contends that the circuit court "recognized that the cause was not find and remanded the remainder of the
cause to the Commission for further proceeding.” There is no language whatsoever in the circuit court's
order remanding the cause for further proceedings. If anything, Blankenship may be relying on that part of
the order which dtates:

It isfurther ordered that when the question of permanent disability is decided by the Commission, and
when lump sum benefits are adjudicated for payment of attorney fees, then the Commission shdll
alocate such fees to Attorneys Jacobs and Swan on a quantum meruit basis.

The matter of permanent disability for Blankenship's 1989 or 1991 injuries was not before the Commission
when it entered the December, 1992 order. Only compensation for his temporary totd benefits was at
issue. As Jacobs contends, as to the matter of attorney feesfor Blankenship's temporary disability claims,
the order was find. When atemporary disability isinvolved, there is no authority for commuting an awvard

of attorney fees, as Blankenship appears to desre. Dunn, Mississippi Workmen's Compensation, § 316
(3d ed. 1982). Thecircuit court's order merely provided for Blankenship's inevitable pursuit of permanent
disability benefits, in amanner condstent with the practice of awarding lump sum attorney feesif and when a
disability is declared permanent. Dunn, Mississippi Workmen's Compensation, 8 317 (3d ed. 1982).

1123. Although not framed as an issue on gpped and despite his assertion that the circuit court's order isa
nullity, Blankenship contends that circuit court erred in reversing that part of the Commission's order which
alowsfor payment of Jacobs reasonable expenses in addition to atorney fees. Herelieson Cumbest v.



Manufacturing Co. v. Pinkney, 225 Miss. 318, 84 Miss. 421, 423 (1956), wherein after awarding
attorney fees amounting to 33 and 1/3 percent of dl benefits awarded to the clamant, the Court refused to
alow additiond sumsfor "reasonable and necessary expenses.” However, "fees are dlowed on the bass of
farnessto attorney and client, and it is the declared policy of the law to gpprove voluntary contracts for
attorney feeswithin the stated limits™ Mississippi Workmen's Compensation, 8 350 (3d ed. 1982).
Jacobs and Blankenship had contracted that the attorney would be compensated for his reasonable
expenses. Further, as digtinguished from Cumbest, Jacobs was awarded fees based on atwenty five
percent rate. Miss. Code Ann. 8 71-3-63 (1995) states that "[a]lthough exceptions may be made in the
interest of judtice, it shall be deemed conducive to the best interest of dl concerned for the commission to
gpprove contracts for attorney fees voluntarily entered into between attorney and client, within limitations
hereinabove set out.”" Congdering the aspects of fairness and the best interests of dl partiesinvolved, and
the fact that the "issu€" israised as an afterthought despite Blankenship's assertions that the circuit court
order was null and void and that Blankenship does not challenge the reasonableness of the expenses
submitted, we affirm the award of Jacobs reasonable expenses pursuant to his contract with Blankenship.

V.

1124. In conclusons, we find thet the order of the Commission was find, settling the rights of the parties
currently beforeit. The circuit court properly entertained the apped. Although Blankenship assartsin
passing that the circuit court merely subgtituted its opinion for that of the Commisson, he provides no
evidence thereof. We therefore affirm the circuit court decison.

125. JUDGMENT ISAFFIRMED.

LEE, C.J., ROBERTS, SMITH AND MILLS, JJ., CONCUR. BANKS, J., CONCURSIN
PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION JOINED BY
PRATHER AND SULLIVAN, P.JJ., AND PITTMAN, J.

BANKS, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

126. While | agree that the judgment of the circuit court should be affirmed with respect to the allowance of
atorneysfees, | differ with the mgority on the issue of an dlowance for expenses to the extent that such
expenses would make the tota alowance in excess of the twenty-five percent statutory limitation for an
gppearance before the commission.

127. Blankenship's claim that this gpped isfrom an interlocutory order is correctly rgjected. The order isin
al respectsfina asto the interests of Blankenship visavis Jacobs. With respect to atorneys fees on the
temporary tota disability payments, it appears that the attorneys have earned the fee, that their contract calls
for such afeg, that there is nothing in the record which would indicate that requiring that the fee be paid
would be unfair to the claimant and that the commission expressed no basis for arriving a such a conclusion.
Under the circumstances, denid of the fee would appear to be an abuse of discretion. The claimed
alowance for expensesis a different matter.

1128. The commission, relying on the decison of this Court in Cumbest Mfg. Co. v. Pinkney, 225 Miss.
318, 84 So. 2d 421 (1956), disallowed the expenses claimed. Nether the circuit court nor Mr. Jacobs has
suggested arationde for the conclusion that the commission's rdiance on Cumbest Mfg. Co. is misplaced.



The case has not been overruled or limited by this Court. It isthe basisfor the flat statement in Dunn that
"[n]o dlowance. . . will be made for necessary expenses incurred by the attorney.” Vardaman S. Dunn,
Mississippi Workmen's Compensation, 8 350 (3d ed. 1982). The statute upon which it is based has
remained unchanged through severa reenactments. Miss. Code Ann. § 71-3-63 (1995).

1129. The mgority points out that Cumbest Mfg. Co. involved an apped to this Court where this Court set
the recovery at one-third. 84 So. 2d at 423. That fact, however, does not necessarily explain the decision
to include necessary expenses within the court adopted one-third limitation. Sunnyland Contract. Co.,
Inc. v. Davis, 221 Miss. 744, 755, 75 So. 2d 638 (1954). In Sunnyland Contract. Co., I nc. this Court
St one-third as the limitation on alowance for attorneys gppearing for claimants through the leve of this
Court. In Cumbest Mfg. Co., this Court alowed the one-third and precluded further recovery for
expenses. The legidature set the maximum recovery for gppearance before the commisson at twenty-five
percent. Following Cumbest Mfg. Co., when the twenty-five percent is alowed there is no additiona

recovery for expenses.

1130. If Cumbest Mfg. Co. isto be overruled or distinguished we should not do so sub silentio for this
case. If itisnot to be overruled, the judgment of the circuit court must be reversed in that part which
reversed the commission on the issue of an alowance for expenses.

PRATHER AND SULLIVAN, P.JJ., AND PITTMAN, J., JOIN THIS OPINION.

1. Jacobs brief indicates that Blankenship had been receiving Socia Security disability benefits snce
August 13, 1992.



