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SULLIVAN, PRESIDING JUSTICE, FOR THE COURT:

1. In this pro se appeal, Thomas Gable contends that the Circuit Court of Forrest County erred by
denying his Petition for Post-Conviction Relief without requiring an evidentiary hearing asto the following
dams

(1) Gable was not represented by counsd when he sgned awaiver of indictment;
(2) Gable was not represented by counsel when he entered into a plea agreement;

(3) Gable did not have an opportunity to consult with an atorney at any time during the proceedings
in the lower court; and

(4) Gable was not advised by the trid court as to the minimum and maximum terms of imprisonment
imposed for armed robbery.

Finding no merit to any of Gable's dams, we affirm the lower court's denid of pogt-conviction rdlief in this
case.

STATEMENT OF THE CASE AND FACTS



2. Thomas Gable pled guilty to armed robbery and was sentenced to aterm of twenty years in the custody
of the Mississppi Department of Corrections on April 28, 1994. On April 9, 1997, Gablefiled a Petition
for Post-Conviction Relief pursuant to Miss. Code Ann. 88 99-39-1 to 99-39-29 (1994 and Supp. 1999),
which was denied by the Circuit Court of Forrest County on August 6, 1998. Aggrieved by thetrid court's
decision, Gable appedls pro seto this Court.

STATEMENT OF THE LAW

113. Under the Mississippi Uniform Post-Conviction Collateral Relief Act, Miss. Code Ann. 88 99-39-1 to
99-39-29 (1994 and Supp. 1999), we consder the summary denial and dismissa of a petitioner's clam to
determine whether the gpplication presents "a dam procedurdly dive 'substantid[ly] showing denid of a
date or federd right.™ If S0, the petitioner is entitled to an in-court opportunity to prove hisclams. Horton
v. State, 584 So. 2d 764, 767 (Miss. 1991) (citation omitted).

4. Gable contends that he was entitled to an evidentiary hearing on the clams presented in his Petition for
Pogt-Conviction Rdlief. The State maintains Gable was not entitled to an evidentiary hearing, because the
only support for his petition was his own affidavit. In support of its argument, the State cites Young v.

State, 731 So. 2d 1120 (Miss. 1999); Marshall v. State, 680 So. 2d 794 (Miss. 1996); Campbell v.
State, 611 So. 2d 209, 210 (Miss. 1992).

5. Gablesfirgt claim isthat he was denied due process of law because he was not represented by counsel
when he sgned the waiver of indictment. The waiver of indictment contains the sgnatures of both Gable and
his attorney, Jeff Bradley. Also gppearing on the waiver of indictment are theinitids"JK.L.," written to the
right of Bradley's name on the sgnature line for the attorney for the defendant. Gable clamsthat at the time
he signed the waiver of indictment, al that appeared on the Sgnature line were the initids " JK.L."
Accordingly to Gable, JK.L. was alegd assstant working for the public defender's office and the only
person he spoke with concerning his case prior to his appearance in open court. Gable alleges that he
signed the waiver of indictment despite the abbsence of his atorney's signature and despite the fact that he
had not yet spoken with his attorney, because he was under the impression that he would see his attorney
before his court appearance.

116. Gabl€e's second claim is that he was not represented by counsal when he entered into a plea agreement.
Specificaly, Gable clamsthat he was denied due process when the didtrict atorney entered into a plea
agreement with JK.L., alegal assstant working for the public defender's office, rather than an atorney.
Gable dso dams that he was denied effective assistance of counsd because Bradley was not present
during his plea hearing, and attorney Rex Jones, who stood in for Bradley, was not familiar with his case.
Gablesthird clam isthat he was denied effective assstance of counsd because "at ho time during the
proceedings againg him did he have the counsd of an attorney."

7. Gablésfind clam, raised for the firgt timein the reply brief he filed with this Court, is that he was not
advised of the minimum and maximum sentences that the trid court could impaose for armed robbery. The
only evidence offered by Gable in support of these four clamsis his own affidavit.

8. InEord v. State, 708 So. 2d 73, 75 (Miss. 1998), we stated that the lack of supporting affidavits does
not in and of itsalf render amotion invaid where there are no witnesses to the dlegations asserted by the
appdlant. However, on severd occasions we have dso held that "where an affidavit is overwhemingly
belied by unimpeachable documentary evidence in the record such as, for example, a transcript or written



satements of the affiant to the contrary to the extent that the court can conclude that the affidavit is a sham
no hearing isrequired.” Young, 731 So. 2d at 1122-23 (quoting Wright v. State, 577 So. 2d 387, 390
(Miss. 1991) (citations omitted); Marshall v. State, 680 So. 2d 794, 795 (Miss. 1996) (citing
Campbell v. State, 611 So. 2d 209, 210 (Miss. 1992)).

9. Wefind that the unimpeachable documentary evidence in the record belies Gable's clams, and
therefore, no hearing is required in this case. Gable's clams are in direct conflict with the transcript of the
guilty plea hearing which reveals that Gable was represented by Jones, was given the opportunity to consult
with Jones, and had no objection to Jones sanding in for his attorney Bradley. When asked if the charge
against him had been explained to him by the Didtrict Attorney and by his own counsdl, Gable answered,
"Yesgr." Jonesinformed the trid court that he had advised Gable of hisrights, and Gable, when asked by
thetria judge whether his atorney had properly advised him on the plea and whether he believed that his
attorney had properly represented him in this case, answered, "Yesar.”

110. Asto Gablésfind clam that he was not advised by the trid court regarding the maximum and
minimum sentences imposed for armed robbery, it should first be noted that Gable failed to raise thisissue
inthetrid court and that he failed to properly raise the issue before this Court by waiting until his reply brief
to raise the issue for the firg time. Without waiving the procedurd bar, Gablesfina clam is without merit.
The transcript of the guilty plea hearing establishes that Gable was, in fact, advised of the minimum and
maximum sentences imposed for pleading guilty to armed robbery. When asked by thetrid court if he
understood that as a prior convicted felon he would be receiving a sentence of time, Gable answered, "Yes
gr." When asked if he understood not only the maximum but any minimum sentence that may be imposed
upon him for his plea of guilty, Gable again answered, "Yes gr." Gable dso answered in the affirmative
when asked if he understand that "even though this is atwenty (20) [year] sentence. . . you have to serve up
to a least ten (10) years of that day for day without any benefit of any early release.”

111. Great weight is given to statements made under oath and in open court during sentencing. Young, 731
So. 2d at 1123 (citing Mowdy v. State, 638 So. 2d 738, 743 (Miss. 1994). The transcript of Gable's
guilty plea hearing belies his current contentions. Furthermore, Gable produced no affidavits other than his
own contradicting his earlier sworn statements.

CONCLUSION

112. Because the only support offered by Gableis his own affidavit which is contradicted by unimpeachable
documents in the record, we conclude that an evidentiary hearing was not required. Accordingly, we affirm
thetrid court's judgment denying Gable pogt-conviction relief.

M13. AFFIRMED.

PRATHER, CJ., PITTMAN, P.J., BANKS, McRAE, SMITH, MILLS,
WALLER AND COBB, JJ., CONCUR.



