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WALLER, JUSTICE, FOR THE COURT:
STATEMENT OF THE CASE AND FACTS

1. Jason W. Austin was tried, convicted, and sentenced for the murder of William Albert Thiroux, Jr., who
left no surviving spouse, and was survived by two minor children, who were dso his sole heirs at law. The
legd guardian of the two minor children filed the ingtant wrongful degth action amost three and a hdf years
after the deeth of ther father. The trid judge dismissed the action on Augtin's M.R.C.P. 12(c) mation,
finding that the minor savings clause did not tall the statute of limitation for awrongful death action. We
reverse and remand.

STANDARD OF REVIEW



2. This Court employs ade novo standard of review for dismissas of actions on the pleadings pursuant to
M.R.C.P. 12. See Young v. State, 731 So. 2d 1120 (Miss. 1999).

STATEMENT OF THE LAW

13. In Arender v. Smith County Hosp., 431 So. 2d 491 (Miss. 1983), this Court held that the minors
saving dause would not gpply to awrongful death clam. Arender erroneoudly relied on the 1895 case of
Foster v. Yazoo & M.V.R. Co., 72 Miss. 886, 18 So. 380 (1895). Foster, in finding thet the savings
clause did not apply to awrongful death action, interpreted a predecessor wrongful desth statute containing
its own Statute of limitation, and a predecessor savings clause with dightly different wording than the one
goplicablein Arender. The savings dause a issuein Foster gpplied to "any of the persond actions before
mentioned."” Miss. Code of 1892 § 2746 (emphasis added). Therefore, the Court reasoned that it did not
apply to awrongful death action, as the wrongful death statute was not "before mentioned.” At that time, the
wrongful desth cause of action was provided its own statute of limitation, which did not include a savings
clause for minors. On the contrary, the current wrongful deeth statute, and the one in effect at the time of
Arender, does not contain its own statute of limitation. Therefore that Statute is subject to the provisons
regarding limitations of actionsin Title 15 of the Missssippi Code. See Miss. Code Ann. § 11-7-13 (Supp.
1999). Also, the savings clause interpreted in Foster no longer contains the phrase "before mentioned” asiit
did a the time of Foster, which limited its gpplication to the actions provided for in the same Chapter.
Thereis no question now that the savings clause, set out in 8 15-1-59 of the Mississippi Code, appliesto a
wrongful deeth action. But see Cole v. State, 608 So. 2d 1313 (Miss. 1992) (holding that the savings
clause does not apply to the Missssppi Uniform Post-Conviction Collateral Relief Act, which providesits
own separate statute of limitation in Miss. Code Ann. § 99-39-5(2)) and Marcum v. Hancock County
Sch. Dist., 1999 WL 353073 (Miss. 1999) (holding that the minor savings clause in Miss. Code Ann.

§ 15-1-59 does not gpply to the Mississippi Tort Claims Act, which has a separate statute of limitation
contained in Miss. Code Ann. § 11-46-11).

4. We note that the parties in this case have concluded that the applicable statute of limitation is that found
in Miss. Code Ann. 8§ 15-1-49 (1995), the general three-year statute of limitation applied to "al clamsfor
which no other period of limitations is prescribed.” However, awrongful death action, Snceiit is predicated
on an underlying tort, is limited by the statute of limitation gpplicable to the tort resulting in the wrongful
death. In this case, the underlying tort is one of assault and battery (murder), which causeislimited to a
one-year period. Miss. Code Ann. 8 15-1-35 (1995); see Vesdlitsex rel. Cruthirdsv. Veselits, 653 F.
Supp. 1570, 1575 (S.D. Miss.), aff'd on other grounds, 824 F.2d 391 (5th Cir. 1987). However, the
applicable atute of limitation is not outcome-determinative since the action is still preserved by the minor
savings clause.

5. Wereverse the tria court's judgment which dismissed this action, and we remand this case for further
proceedings consistent with this opinion.

16. REVERSED AND REMANDED.

PRATHER, CJ., PITTMAN, P.J., BANKS, SMITH, MILLSAND COBB,
JJ., CONCUR. McRAE, J., SPECIALLY CONCURSWITH SEPARATE
WRITTEN OPINION JOINED BY SULLIVAN, P.J.



McRAE, JUSTICE, SPECIALLY CONCURRING:

117. Because | agree that the savings clause gpplies to tall the running of the statute of limitations, | concur in
this Court's judgment to reverse and remand. However, the mgority opinion does not go far enough to
protect the rights of minors, wrongful desth beneficiaries and to give guidance to the litigants. While it istrue
that the wrongful death statute (Miss. Code Ann. 8 11-7-13) requires one suit, thisis merely a procedural
meatter. The defendant should not be required to defend numerous suits; neither should minors be required
to give up their right to sue or lose their claim because some adult is elther ignorant or refusesto bring a
lawsuit for and on behdf of dl other heirs. Arender v. Smith County Hosp., 431 So. 2d 491 (Miss.
1983), should be overruled.

118. Today's mgjority decision takes a step forward in protecting the rights of minors by holding that the
savings clause tolls the statute of limitations for wrongful deeth actions. However, just as quickly asit takes
"the step,” it takes another backwards by not overruling Arender.

19. Without the mgjority clearly addressing the issue, a problem will continue to exist when thereis an ex-
spouse, son or daughter of a decedent from another marriage living in another state who haslittle contact
with the present family minors and fails to bring atimely lawsuit. The clam for loss of love, society,
companionship and support which belongs to the individua minor is forever lost. The procedureisto bring it
in one lawsuit.

20. By not overruling Arender, no guidance is given to minors, nor is the condtitutiond right thet we said
mud exig in Mississippi State Bar Ass'n v. Moyo, 525 So. 2d 1289 (Miss. 1988). Vindicated in Moyo,
we recognized the long established rule that the courts should act as the superior guardian for al persons
under disability: "The court will not and cannot permit the rights of an infant to be prejudiced by any waiver,
or omission or neglect or design of aguardian, or of any other person, so far as within the power of the
court to prevent or correct.” Moyo, 525 So. 2d at 1293 (quoting Union Chevrolet Co. v. Arrington,
162 Miss. 816, 826-827, 128 So. 593, 595 (1932)).

111. We are stripping minors of their congtitutiona right to "due process of law™ merely because they are
not aware of what other heirswill or won't do. If injury is done to aminor's person, asin this case, by the
loss of ardative's companionship and financia support (both of which are invauable to aminor's
development into an adult), then the aggrieved minor should be alowed to seek remedy when that minor
has the requisite capacity to do so. Minors, like everyone ese in this state, deserve the chance to exercise
the right to remedy. They suffer under a disability declared by law.

112. The Mgority concedes that the Arender erroneoudy relied on the case of Foster v. Yazoo &

M.V.R. Co., 72 Miss. 886, 18 So. 380 (1895), which interpreted a predecessor wrongful death statute
containing its own statute of limitation, and a predecessor savings clause with dightly different wording than
the one applicablein Arender 2 The Court blindly quoted and followed Foster asit concluded that Miss.
Code Ann. 8 15-1-59 does not apply to awrongful death action. As aresult, the holding in Arender is
ingpplicable and should be overruled, not overlooked as in this decision, by adlowing the savings clause to
apply to minors in wrongful desth cases and by not barring those minors from suit when another beneficiary,
not under a disability, alows the statute to run. The magority opinion does hoop dances around Arender,
and thelogic for not overruling it is misguided. It fails to keep us up to date with modern law, specificaly
that of our sster sates. The mgjority's position is one that has the potentia to pose a great hardship,



especiadly in these modern times of split families(2

{113. Other jurisdictions have addressed this question.(3) Consideration has been given to those minors who
il suffer from disabilities but who are impeded upon by the fact that there is an adult heir who, for
whatever reason, did not bring the lawsuit for and on behdf of al.

114. Oklahoma, for example, holds that the child may bring the suit. See Brookshire v. Burkhart, 283 P.
571, 573, 576, & 578 (Okla. 1929). Accord, Hamilton v. Vaden, 721 P. 2d 412, 414-15 (Okla. 1986)
. The Brookshire court found the damages a issue to inure to the exclusve benefit of the minor. See
Brookshire, 283 P. a 573. The court held that where the suit was brought after the running of the statute
of limitations, the father was precluded from suit himsdf, but the minor was entitled to sue by hisfather. See
id. at 573, 576, & 578. In Hamilton, the Oklahoma Supreme Court bluntly stated "that the minority status
of asurviving child tallsthe limitation period prescribed by the wrongful degth act.” Hamilton, 721 P.2d at
414.

115. The prevailing rule gppears to be smilar to that of Oklahoma:

Perhaps the rule which is best supported by the authoritiesis thet if the right isjoint and severd the
disability of onewill save him but will not avail ancther who is not under disgbility, and thet if the right
isjoint so that the suit cannot be brought except by the partiesjointly, then the rights of dl are saved if
any are under disability; . . ."

54 C.J.S. Limitations of Actions § 110, at 149 (1987). The statute runs as against those not under
disability but not as to the others. We should follow the lead of other states and alow the child to bring the
wrongful death suit for and on behdf of al heirs except those non-disabled heirs who are precluded for
falureto timedly bring suit.

116. Sincethetime of Price v. Crone, 44 Miss. 571 (1871), this Court has given specia protection to the
rights of minors. To write around Arender is misguided. It should smply be overruled as it was bad law
from itsinception. While | agree that proceduradly only one lawsuit should be brought againgt a defendant,
by the same token we should protect the rights of minors and not deny them the chance to bring a lawsuit
due to the indolence of another. In order to protect those rights, and fulfill our duties to minors as expressed
inMoyo, this Court should overrule Arender.

SULLIVAN, P.J., JOINSTHIS OPINION.

1. Foster interpreted the case of Railroad Co. v. Sanders, 5 SW. 563 (Ky. 1887), which was based on
the Kentucky statute, chapter 57, 8 3, Gen. St. That statute provided for the recovery of damages, as did
section 663, Code 1892 (except that the Kentucky statute, in the case cited, provided for punitive
damages), and did not contain in itsdf the one-year Statute.

2. If the minor's condtitutiona right to redress were not so protected, the minor would be unduly harmed. It
is concelvable and likely that a minor may be subject to a scenario in which the wrongfully deceased adult
leaves amgority child from the first marriage and the minor from the second marriage such that the mgority
child fallsto bring suit, the satute runs on the first child's mgority, and the minor child is unwittingly
deprived of the right to sue.

3. Some examples of other jurisdictions that follow this rule are exemplified in the following cases.



Chastang v. Washington Lumber & Turpentine Co., 102 So. 2d 899 (Ala. 1958); Hart v.
Wimberly, 296 SW. 39 (Ark. 1927); Riddle v. Roll, 24 Ohio St. 572 (1874); Haley v. White, 58
S.E.2d 88 (S.C. 1950).



