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WALLER, JUSTICE, FOR THE COURT:

L. Thismunicipa annexation caseis an gpped from the Chancery Court of the Second Judicid Digtrict of
Panola County. Finding that the Chancellor erred in gpproving dl of the admittedly aggressive annexation at
issue, we reversein part and affirm in part the proposed annexation.

STATEMENT OF THE FACTS

2. The City of Batesvilleis amunicipality located just south of the Tdlahatchie River in Panola County at
the confluence of Mississippi Highways 6 and 35 and U. S. Highway 51. At the time of the proposed
annexation, Batesville had a population of more than 7,000 people. When the annexation petition was filed,
the easternmost city limits were generadly delineated by Interstate Highway 55, except for two tracts east of
[-55: an Industrid/Commercia development at the intersection of Highway 35 North and 1-55, and a



narrow corridor along Highway 6 East. These two parcels of land were the subject of the most recent
annexations prior to the annexation at issue. The Industrid Park area was annexed in 1979, dong with
severd other tracts of land to add some 1,500 residents to the city. The Highway 6 corridor was annexed
in 1988, adding just over 200 resdents. At the time of the annexation sub judice, Batesville encompassed
11.8 square miles, or 7,552 acres. The annexation would enlarge Batesville by 11,667 acres or 18.23
sguare miles, and would increase the population by over 800 resdents.

113. Of the proposed annexation area, the Chancellor refused to alow Batesville to annex 2,140 acres or
3.34 square miles, which ruling Batesville has not appeded. 22 On the other hand, the Committee Opposed
to Annexation ("the COA™) is not objecting to the annexation of 4,800 acres or 7.5 square miles. The
disputed areas which are the subject of this apped are two parcds of land which are mostly resdentia and
agricultural and congst of 4,467 acres of land or 7 square miles. Thus, even excluding the areas of dispute
in this apped, Batesville's metropolitan area has been increased from 11.8 square milesto 18.8 square
miles. A map depicting the City of Batesville and the aress that are the subject of this gppedl is set out as
Appendix "A."

STATEMENT OF THE CASE

1. The only issue before the Chancellor was whether the proposed annexation was reasonable(2) See
City of Jackson v. Town of Flowood, 331 So. 2d 909, 911 (Miss. 1976); Ritchie v. City of
Brookhaven, 217 Miss. 860, 870-873, 878, 65 So. 2d 436, 439-40 (1953). The annexation trial lasted
over four days, often going late into the evening, involved hundreds of exhibits, and culminated in atour by
the Chancellor of the proposed annexation area with each Sde pointing out the areas that supported their

respective positions.

5. On August 29, 1997, the Chancellor found that the proposed annexation was reasonable and confirmed
the extension of Batesville's boundaries with some exceptions{2! The Chancellor aso excluded some of the
proposed areas of annexation that are not at issue since Batesville did not cross-gpped.

116. The COA opposes annexation only in the two areas in which the 127 members of the COA reside: the
"Brewer Road Ared’ (arectangular tract of land comprising al of Section 2 and parts of Sections 1 and 3,
Township 9 South, Range 7 West, dlong with a parcel located on Harmon Road in Section 36, Township 8
South, Range 7 West, and the "E Y2-Corridor 6 South Area’ (atract of land comprised of asmal parcel of
land north of Highway 6 Eadt, and alarge area south of Highway 6 East, found within Sections 7, 8, 17, 18,
19, and 20 of Township 9 South, Range 6 West, and Sections 12, 13 and 24 of Township 9 South, Range
7 West, and consisting of the Cotton Plant Road, Good Hope Road, and Mount Olivet Road areas, which
generdly liein the eastern haf of the southern portion of the Corridor 6 areg). There are two issues raised
by the COA in this case:

|.WHETHER THE CHANCELLOR ERRED IN GRANTING THE CITY OF
BATESVILLE'SPETITION FOR ANNEXATION, OR WHETHER THE CHANCELLOR
COMMITTED MANIFEST ERROR IN FINDING THE ANNEXATION REASONABLE.

II. WHETHER A LESSDEFERENTIAL STANDARD OF REVIEW SHOULD BE
APPLIED TO A CHANCELLOR'SFINDINGSIN AN ANNEXATION CASE.

STANDARD OF REVIEW




117. We may reverse a Chancellor's determination that an annexation is either reasonable or unreasonable
only if that decison is manifestly erroneous or is unsupported by substantia credible evidence. |n Re the
Enlargement and Extension of the Municipal Boundaries of the City of Biloxi, 744 So. 2d 270,
277 (Miss. 1999) (aiting McElhaney v. City of Horn Lake, 501 So. 2d 401, 403 (Miss.1987);
Extension of Boundaries of City of Moss Point v. Sherman, 492 So. 2d 289, 290 (Miss.1986);
Enlargement of Boundaries of Yazoo City v. City of Yazoo City, 452 So. 2d 837, 838 (Miss.1984);
Extension of Boundaries of City of Clinton, 450 So. 2d 85, 89 (Miss.1984)). "Where thereis
conflicting, credible evidence, we defer to the findings below." Bassett v. Town of Taylorsville, 542

So. 2d 918, 921 (Miss.1989). "Findings of fact made in the context of conflicting, credible evidence may
not be disturbed unless this Court can say that from dl the evidence that such findings are manifestly wrong,
given theweight of the evidence" Bassett, 542 So. 2d at 921. "We only reverse where the Chancery Court
has employed erroneous legd standards or where we are left with afirm and definite conviction that a
mistake has been made." 1d., cited in City of Biloxi, 744 So. 2d at 277.

DISCUSSION

|.WHETHER THE CHANCELLOR ERRED IN GRANTING THE CITY OF
BATESVILLE'SPETITION FOR ANNEXATION, OR WHETHER THE CHANCELLOR
COMMITTED MANIFEST ERROR IN FINDING THE ANNEXATION REASONABLE.

18. In City of Biloxi, this Court unequivocaly stated the standards by which a Chancellor must judge the
reasonableness vel non of acity's proposed annexation:

The outcome determinative question of ultimate fact before the chancery court is the reasonableness
of the proposed annexation. Over the years our case law has developed a number of factors that
should be consdered in this context. Before listing them, it should be emphasized that these factors
are but indicia of reasonableness and not separate or distinct testsin and of themselves. Bassett, 542
So. 2d at 921.

In aseries of cases beginning with Dodd, 238 Miss. at 396-97, 118 So. 2d at 330, including
McElhaney, 501 So. 2d at 403-04, and City of Greenvillev. Farmers, Inc., 513 So. 2d 932,
941 (Miss.1987), this Court has recognized at least eight indicia of reasonableness. These are (1) the
municipality's need for expansion, (2) whether the area sought to be annexed is reasonably within a
path of growth of the city, (3) the potentia health hazards from sewage and waste disposal in the
annexed aress, (4) the municipdity's financid ability to make the improvements and furnish municipa
services promised, (5) the need for zoning and overdl planning in the area, (6) the need for municipa
services in the area sought to be annexed, (7) whether there are naturd barriers between the city and
the [proposed annexation areg], and (8) the past performance and time eement involved in the city's
provision of servicesto its present resdents.

Other judicidly recognized indicia of reasonableness include (9) the impact (economic or otherwise)

of the annexation upon those who live in or own property in the area proposed for annexation;
Western Line, 465 So. 2d a 1059; (10) the impact of the annexation upon the voting strength of
protected minority groups, Yazoo City, 452 So. 2d at 842-43; (11) whether the property owners
and other inhabitants of the areas sought to be annexed have in the past, and for the foreseeable future
unless annexed will, because of their reasonable proximity to the corporate limits of the municipdity,
enjoy the (economic and socid) benefits of proximity to the municipaity without paying their fair share



of the taxes, Texas Gas Transmission Corp. v. City of Greenville, 242 So. 2d 686, 689
(Miss.1971); Forbesv. City of Meridian, 86 Miss. 243, 38 So. 676 (1905); and (12) any other
factors that may suggest reasonableness vel non. Bassett, 542 So. 2d at 921. More recent cases
have dso relied upon these twelve factors. In re Enlargement & Extension of the Mun.
Boundaries of the City of Madison, Mississippi: The City of Jackson, Mississippi v. City of
Madison, 650 So. 2d 490 (Miss.1995) (hereinafter, "Madison™); In re Extension of the
Boundaries of the City of Columbus, 644 So. 2d 1168 (Miss. 1994) (hereinafter "Columbus”).

The chancdlor must consider dl of these factors and determine whether under the totdity of the
circumstances the annexation isreasonable. 1d. at 921-22; I n the Matter of the Extension of the
Boundaries of the City of Vicksburg, 560 So. 2d 713, 716 (Miss.1990); In re Enlargement of
Corporate Boundaries of the City of Booneville v. City of Booneville, 551 So. 2d 890, 892
(Miss.1989); In the Matter of the Extension of the Boundaries of the City of Jackson, 551
So. 2d 861, 864 (Miss.1989).

City of Biloxi, 744 So. 2d at 276-78.

1. Batesville's Need for Expansion

119. The Chancellor found that Batesville had evidenced a need to expand. Specificaly, the court looked to
the resdentia, commercid, and industrial development occurring aong Highway 35, Brewer Road,
Highway 6, Sherwood Forest Estates (which dready had been furnished municipa services), Good Hope
Road, Cotton Plant Road, Trantham Road, and the Fox Meadows subdivision. The Chancellor also took
notice of the amdl percentage of developable land available within the current city limits.

110. Batesville supported its clam that expansion was needed by pointing out the upward trend of the
population growth within the city (673 persons over the last 7 years) and the annexation area and the
issuance of new building permits within the city (275 permits over thelast 7 years, including 9 permits for
the congtruction of public buildings and one large retail outlet mall). Batesville dso offered proof that by
1997 only 21% of theland currently existing in the city was vacant and had development potentid. Its
expert testified that when a city reaches a 60% level of development, annexation was needed to meet the
growth trend, and Batesville had dready reached a 79% level of development.

111. The COA arguesthat the relevant question is not whether Batesville needs to expand, but how much
it needs to expand. Even the Chancellor opined that this expanson was "admittedly aggressive,” as
Batesville is seeking to add some twenty square miles, which would more than double its current size. The
COA contends that the Chancellor should have quantified Batesvilleés need and provided for only a
moderate expansion in keeping with its proven need to expand.

112. The COA poaints out that Batesville did not introduce any population density or annua acreage
development studies. It also demondtrates that Batesville has expanded by about 155 acres per year for the
past 3 years, and, that if thisrate of expansion remains congtant, it would take 12 yearsto develop al of the
avalable land within the current aity limits

113. The COA points out that testimony at trial showed that there was devel opable residentid land
available within the current city limits and the undisouted annexation aress, and that there islittle room for
resdential, commercid, or industria development in the areas that are disputed, as most of those areas have



aready been developed and serve as residentid and agricultura devel opment.

114. We are not persuaded that the city has demonstrated a need for such an expansive annexation in toto.
The uncontested annexation area consists of 4,800 acres of land, or 7.5 square miles, which would
represent almost 40% of Batesville's incorporated limits after annexation.4 The undisputed areaiis ripe for
annexation; it contains virtualy undeveloped land, and many property owners there favor the annexation. In
fact, plans are currently being made for a new hospital and other residentia, commercid, and industria
developments. Batesville has annexed thisterritory a acruciad time to ensure orderly development.

115. Batesville has dso demonstrated a need to expand into the disputed Brewer Road area, which is
gpproximately 1,400 acres or 2.2 square miles. Testimony at trid reveded that the Brewer Road Areawas
essentid to the annexation. Brewer Road isavitd line of communication, asit is one of only four routes that
will link the older part of Batesville west of 1-55 to the new annexed areas east of 1-55. Along this road,
residents are provided municipa water services, and sawer and gas improvements are planned. Extenson
of these utilities will provide services, not only for the Brewer Road Area, but for the uncontested
annexation areas to the immediate north and south of the Brewer Road Area, including the Bethlehem Road
Area and the Corridor 6 North Area. A review of the Appendix "A" map revedsthat it would beillogical
to leave the Brewer Road area out of the annexation in light of the newly annexed areas immediately
adjacent to the north and south. Allowing annexation of the Brewer Road Areawill dso give Baesvillea
somewhat contiguous eastern boundary. This Court has considered the need for accessto other areasasa
factor for determining the reasonableness of annexation of a particular tract of land; otherwise, there would
be aholein the city after annexation. See City of Greenvillev. Farmers, Inc., 513 So. 2d 932 (Miss.
1987). The Brewer Road Area and the uncontested areas add 6,200 acres or 9.7 square milesto
Batesville's current 11.8 square miles, and provide ample opportunities for growth and development. In
conclusion, this factor tends to weigh against the reasonableness of the annexation for the E ¥2-Corridor 6
South Areg, but in favor of annexation of the disputed Brewer Road Area.

2. Path of Batesville's Growth

1116. The Chancellor concluded that "[i]t is doubtful that reasonable minds can differ that the proposed area
of annexation iswithin the path of growth of the city.” In fact, undisputed evidence shows that Batesvill€'s
development has predominantly moved towards the east, where the current disputed areas of annexation
lie. The Chancellor's decison rlated to the path of growth is not manifestly erroneous. Nevertheless, it
should be noted that Batesville's current undisputed boundaries do not extend asfar east asthe E V2
Corridor 6 South Area, while they do encompass the areas just north and south of the Brewer Road Area.

117. In determining whether a proposed annexation areais within the path of growth of acity, we consder
whether the proposed annexation area is adjacent to the city, accessible by public streets, roads, and
highways, and has a common community of interest with the city. In the present case, the Brewer Road
Areafulfills these criteria, but the E ¥2>Corridor 6 South Arealis still comparatively remote from the other
annexed aress. Therefore, this factor aso tends to favor amodification of the annexation to include the
Brewer Road Area, but to exclude the E ¥~Corridor 6 South Area.

3. Potential Health Hazar ds from Sewage and Waste Disposal

1118. The Chancellor concluded that the improper discharge of sewer and waste in the proposed annexation
area cregted a potential hedlth hazard and militated in favor of annexation. He adso concluded that municipa



enforcement of litter and trash disposal and regular trash collection would prohibit the illegal or improper
disposd of solid waste materids.

119. The COA concedes that amunicipal, centra sewer system and waste trestment facility would be
better than the septic tanks and private treetment plants currently in use. On the other hand, some of the
resdents in the disputed areas have spent sgnificant sums of money for ther private sawage systems.
Indeed, Batesville's expert testified that sewer services would not need to be extended into those locations,
including Fox Meadows, because those resdents have demonstrated adequate upkeep of their private
sewage systems. The COA acknowledges that a central sewer system would be more desirable, but it
contends that the current system is effective. In addition, Batesville did not present any evidence of ahedth
problem related to the sewage systems in the proposed annexation area.

1120. Batesville did, however, show the potential for a hedth problem resulting from the use of defective
and mafunctioning septic tanks--a problem present throughout the annexation area--alowing for sewage to
seep on top of the ground. Additiondly, the soil is gpparently not conducive to the use of septic tanks. An
employee of the State Department of Environmental Quaity who appeared as Batesville's expert testified
that, in the annexation area, open dumping of garbage, old vehicles and other large pieces of machinery was
practiced, standing water was present due to lack of absorption in the soil, and mosguito control was
needed.

121. While Batesville made an adequate showing of the desirability of central sewage, it failed to present a
comprehensive plan for preventing these potentia hedlth hazards within a reasonable amount of time.

4. Batesville sFinancial Ability to Make Improvements and Furnish Municipal Services

122. The Chancellor concluded, "Based upon the testimony of the witnesses, and examination of the
budgets and other financid data presented, there islittle doubt that the municipdity is financidly ableto
make the improvements and furnish municipal services outlined in their plan for the proposed annexation
area."

123. The COA contends that implementation of the sewer and water improvement plans would not provide
al of the outlined services within areasonable 5 year period. See City of Columbus, 644 So. 2d at 1182;
City of Jackson, 551 So. 2d at 861. Instead, each of these proposals is divided into two phases, the
second phase of which is contingent on those secondary services being "necessary and economically
feasble" Neither do the plans provide for any specific source of funding for the second phase.

124. The COA additionaly alegesthat Batesville did not provide accurate cost estimates to its accountant,
and, as aresult, he was unable to testify at tria about the financia feasibility of those phase two codts.
Batesville's retained accountant, who testified about Batesville's ability to finance the expansion, was not
adequately informed of the codts of the sewage system or the planned hospita commitments. Lastly,
Baesvilleis not planning on purchasing any new equipment or providing any new personnd for its
government, court, police department, or public health and sanitation department. Nor doesiit intend to
make any street improvements, or build recregtiond facilities. In sum, the COA bdlieves that Batesville is
financidly cgpable of supporting this annexation only because it will not be improving or extending its
services.,

125. Batesville replies that it has adequate bonding capacity and grants available that, dong with tax



collections and other revenues, make this annexation economically feasible. Batesville wishes to extend afull
range of municipa servicesto the proposed annexation area, but makes reference in its brief to those
sarvices being provided "where necessary and economicaly feasible” Batesvillésfinancid advisor testified
that Batesville had adequate bonding capacity to finance an expansion. Batesville dso emphaszesthat it has
dready incurred consderable expenses in providing services to the proposed annexation area, including a
new sewer treatment facility and water, sewer, and natura gas servicesto the Sherwood Forest
Subdivision (not included in the arealin dispute on this gppedl), and the purchase and improvement of the
Humanity Water Association System, which does supply water to the residents of the disputed areas. The
financid advisor further testified that Batesville had a good credit history and has dways met its financid
obligations.

126. After areviewing the record in this case and briefs and hearing ora argument, we are left with red
doubts that Batesville will extend dl of its municipa servicesto the resdents of the proposed annexation
areawithin areasonable time. As stated earlier, Batesville has shown that the residents of the proposed
annexation area are primarily in need of an adequate centrd sewer system to diminate any potentia health
hazard, yet Batesville has failed to commit to providing such aservice within areasonable timeif it is not
economicaly feasble. Given the expense that Batesville will incur in providing municipa servicesto the
undisputed annexation area, and according to the proposed plans for implementation of a new sewer
system, there is the digtinct possibility that resdents in the more remote areas will not receive such services
within the firg five years. While we find Batesvill€s desire to extend the full range of municipd services as
outlined in the adopted ordinance laudable, we would afford more credibility to its promisesif services are
extended to the areas approved here for annexation. At thistime, however, this Court cannot say with
certainty that the residents of the proposed annexation area, especidly those in the E ¥2-Corridor 6 South
Area, which is more remote from the current city systems, would, within a reasonable amount of time, see
benefits from the payment of city taxes.

5. Need for Zoning and Planning
9127. The Chancdllor found:

Clearly, thereisaneed for zoning and overdl planning in the proposed area of annexation. While
Batesville maintains a comprehensve plan to asss in the planning of development, has adopted
appropriate zoning ordinances as well as subdivision regulations as well as certain building and
licensing codes, the residents of the proposed annexation area have none whatsoever avallable to
them through Panola County.

128. The COA maintains that "there islittle need for municipa level zoning, overdl planning, or municipa
sarvicein [a) mosily rura and agricultural area” | n re Exclusion of Certain Territory from the City of
Jackson, 698 So. 2d 490 (Miss. 1997). It does not want or need municipa zoning in the disputed aress.
The COA believes that the common law adequately protects it from nuisances created by neighbors, and
that there is no need for further regulation. Indeed, freedom from regulation is one of the reasonsthet its
members have moved out of the city limits and into the country.

1129. Batesville dso failed to provide azoning proposa, athough the mayor testified that the zoning would
be the current use of the land, which is mostly resdentid for the disputed aress.

1130. Batesville cites Dodd v. City of Jackson, 238 Miss. 372, 396, 118 So. 2d 319 (1960) for the



proposition that "[t]here is much merit to the theory of overdl planning, namey, where it can be reasonably
anticipated that a certain areawill become a part of the City in reasonable time, it is better to takeit in and
develop the same properly and wisdly." Batesville has extensve zoning and building regulations, designed to
keep the resdents safe from building violations, and dlow orderly development to prohibit incompatible
land uses.

131. While the Chancellor's findings were not manifestly erroneous at the time of trid, we teke judicid
notice that Panola County has now adopted land development standards and regulations which serve to
give some measurable standards for new development outside Batesville's city limits2) Indeed, the
regulaions provide that any development within amile of aity limits must meet be submitted to the aity's
governing authority for recommendation prior to the approva for construction by the county. Therefore,
residents of the E %2-Corridor 6 South Areawould be required to submit plans to Batesville prior to
implementation of any new subdivision growth, thereby alowing Batesville a method for controlling
development and prohibiting incompatible land uses. Therefore, this factor now weighs againgt annexation
of the E ¥>-Corridor 6 South Area.

6. Need for Municipal Services

1132. The Chancdllor found that the proposed annexation areawas in need of animal and mosguito control
sarvices, routine trash collection, street lighting, and recreational services and facilities. In addition,
annexation would dlow for greater fire and police protection for the disputed areas, aswell as water and
natural gas services.

1133. The COA shows that it has water services through Humanity before it was purchased by Batesville,
and continues to be supplied water through that association. Also, athough admittedly not asnice asa
connected sewer system, the residents do have sewer services. And, asindicated above, thereisno
indication that a central sewer system could or would be provided by Batesville. Findly, resdents of the
disputed areas have protection provided by the Sheriff's office and two county fire districts with volunteer
SEIViCeS.

1134. Batesville documented the need for a connected sewer system. It dso asserts that the annexation area
residents would, through annexation, have assured police and fire services that are now provided only on a
back-up basis. It dso assarts that it can provide zoning and planning services which are unavailable through
Panola County; however, as noted, even the county residents are now bound by some planning regulations.
Batesville maintains thet it is capable of providing al of the needed services outlined by the Chancellor.

1135. The evidence shows that the residents of the proposed annexation area are dready provided with the
most basic and necessary of the municipa services. They currently have water services, garbage collection
through the county, and police and fire protection. There is no subgtantid, credible evidence that a centra
connected sawer -- the service that is not provided, but most needed -- would be provided by Batesville
within areasonable time. Therefore, there islittle evidence that better municipa services would result if
annexation were dlowed, particularly for the comparatively remote E ¥2-Corridor 6 South Area. This factor
tends to weigh against the reasonableness of annexation of the E ¥2-Corridor 6 South Area.

7. Natural Barriersbetween Batesville and Proposed Annexation Area

1136. While there is no natura barrier between Batesville and the proposed annexation area, 1-55 presents



an artificid boundary. With four points of access, however, the interdtate is not an impenetrable boundary.
This factor does weigh in favor of annexation of the Brewer Road area, Since that areais one source of
connection between the barrier and Batesville.

8. Batesville's Past Performancein Provision of Servicesto Current Residents

1137. The Chancellor concluded that, "[w]ith the possible exception of the lack of sewer services available
to some residents in past areas of annexation, there is little evidence to suggest that the past performance of
the city in providing services to resdents is anything short of satisfactory.”

1138. Batesville points out in its brief its history of providing water, sewage, and gas services, aswell as
resolving street problems, within a reasonable period of time of itslast two annexations. The only problem
cited by the COA isthat less than 2% of the resdents (approximately 35) of the last annexation have not
been connected to Batesville's sawer system. Batesville should be commended for this record. However,
east of 1-55, sawer services have been provided only to the Parker-Hannifin Plant because Batesville has
not found it economically feasible to extend further the sewer lines on that side of the interstate. Thus, there
are severd city clients, abeit businesses, located in areas annexed over 18 years ago that till do not have
city sewer sarvices. In this case, there are many residentia areas that would benefit from a central sewer
system, yet Batesville has not promised to provide that service to the more remote disputed areas unlessit is
economicaly feasible. Because of the large amount of area dlowed for annexation, and the need for
development of utilities and consolidation of services, it cannot be said that annexation of the E %2-Corridor
6 South Arealis reasonable. This factor weighs againg the reasonableness of the annexation for the E ¥~
Corridor 6 South Area.

9. Impact of Annexation on Residents of Proposed Annexation Area

1139. The Chancellor found that the impact of annexation on the residents of the proposed annexation area
could only be positive. Annexation would increase property vaues, lower insurance premiums, and provide
municipa level servicesto the resdents.

140. The COA, however, bdieves that their payment of city taxeswill gain them nothing that they deem
desrable. The resdents may incur additiona expense in meeting the Batesville€'s regulations and redtrictions,
and they would not have the freedom that they currently enjoy to manage their own affairs and property.

141. In City of Biloxi, we concluded that even though the

individua objectors are gpparently vehemently opposed to annexation[,] . . . the residents of the
[proposed annexation ared] will receive something in exchange for their tax dollars. Therefore,
athough the individua objectors make a srong argument againgt annexation under thisindicium, it is
only one indicium of the twelve and is not in and of itsdf conclusve.

744 So. 2d a 284. In this case, however, it is more difficult to delineate exactly what services or benefits of
vaue that the residents of the proposed annexation area will receive in exchange for their tax dollars. While
the Chancellor correctly noted that the residents would receive lower insurance rates, higher property
vaues, and municipa services, we have pointed out the chalenge that Batesville faces to provide
adequately for the alowed annexation areas, and we are unable to conclude that residents of the E V>
Corridor 6 South Areawould be greatly benefitted for their tax dollars.



10. Impact of Voting Strength of Minorities

142. Neither party raisesthis factor as an issue, and the Chancellor found that the Fringe Area Study shows
that the minority voting strength would be reduced by less than one haf of one percent.

11. Whether Residents of Proposed Annexation Area Enjoy Municipal Benefits Without
Paying their Fair Share of Taxes

143. The Chancellor found that the residents of the proposed annexation area recelved water service,
increased fire protection, use of recreationa facilities and programs, and municipa gas from Batesville a
little or no cost to them. Batesville strengthens those findings by adding that the residents of the disputed
areas aso have back-up police protection, and receive better insurance rates because of their proximity to
the city. In addition, the residents enjoy the shops, churches, and schools located in Batesville without
paying the city taxes required by residents within the current city limits.

144. The COA counters that those services are not free to them. The county's volunteer units respond to
fire cdlsin the disputed areas, Batesville fire units has responded to only 42 cals since 1990, for which the
county pays to Batesville $6,700 annudly. Also, Batesville's biggest source of revenue is sales taxes which
are payed by residents and non-residents dike. In addition, the water and gas provided to the residents of
the proposed annexation area are funded entirely from the fees currently paid by those who use the
sarvices, including the non-residents. Lastly, non-residents pay just as much as resdents for participation in
recregtiond services. Therefore, this factor welghs againgt annexation.

II. WHETHER A LESSDEFERENTIAL STANDARD OF REVIEW SHOULD BE
APPLIED TO A CHANCELLOR'SFINDINGSIN AN ANNEXATION CASE.

145. The COA includes as part of its argument that the standard of review should be changed. It contends
that the Chancellor's decision in annexation cases sometimes amounts to little more than a "rubber samp™ of
acity's decison to annex, and that when a Chancdllor fallsto consder one or more of theindicia, we should
be less deferentia to the Chancellor's findings on apped.

146. In support of this argument, the COA quotes from Justice Sullivan's dissent describing the framework
with which a Chancdllor makes his decison regarding annexation in In re Boundaries of City of
Vicksburg, 560 So. 2d 713, 716-17 (Miss. 1990):

What will be the yardstick: No one knows. It is hot some mystica legal formula discoverable only by
judges, steeped in the mysteries of law. It is nothing more than what the chancellor, on a given day,
saysitis "Reasonable’ is now determined by the length of the chancellor's nose, or foat, if you prefer.

Then, through the magic of our "manifest error” rule we must affirm the finding of the chancdlor. All
that is required isthat five noses of ours be the same length as the chancellor's. Asthetrid court is
presumed correct, we find infrequently thet five noses are of different lengths . . . What must
protestors show to avoid being annexed? Who knows? . . . All hope the chancellor's lunch agreed
with him.

See also In rethe Enlargement of the Corporate limits and Boundaries of the City of Gulfport,
627 So. 2d 292, 295 (Miss. 1993) (Smith, J., dissenting) (“'the test has been expanded so far that now it is
absolutely meaningless™).



1147. The COA dso points to our ruling in the de-annexation case of In re Exclusion of Certain
Territory From the City of Jackson, 698 So. 2d 490 (Miss. 1997), wherein we held that de-annexation
would be alowed where amunicipality has failed to extend municipa services within areasonable period of
time. The COA concludes that we have atendency toward more rigorous review of a Chancellor's decison
to dlow ambitious territoria expangons where the municipaity promises to extend municipa services with
only vague references to "economic feasibility." The COA asks that we take aless deferentia posture
towards Chancdllors than the manifest error standard to provide annexation objectors with some redl ability
to withstand annexation, as the balance is often againgt those "seeking to fight city hdl . . . without any
wespons.” See I n re Extension of the Boundaries of the City of Columbus, 644 So. 2d 1168, 1185
(Miss. 1994) (Pittman, J., specidly concurring).

148. Although this argument has some merit, we conclude that the existing framework for evaluating the
reasonableness of annexation is extengve and capable of providing for afar determination, assuming the
Chancellor thoughtfully consdersdl of the indicia, and we carefully monitor those findings to assure that
they are supported by substantia, credible evidence. Therefore, we decline the opportunity to change the
burden of proof or the standards of review.

CONCLUSION

1149. The Chancdlor in this case consdered dl of theindicia of reasonableness and determined that the
annexation proposed by Batesville was reasonable with afew limited exceptions that are not the subject of
this gpped. We find, however, that the annexation alowed by the Chancellor is not entirely reasonable.
While Batesville has demonstrated a need to expand, it has not shown a need for such an aggressive
annexation at thistime. We are not persuaded that Batesville can and will provide municipa servicesto all
of the proposed annexation area within a reasonable amount of time.

150. We are vested with the authority to affirm, reverse, or, in the appropriate case, modify an annexation.
See City of Greenville, 513 So. 2d at 941-42; Extension of the Boundaries of the City of Biloxi,
361 So. 2d 1372 (Miss. 1978); see also Miss. Code Ann. § 21-1-33 (1990). Thetestimony ét tria clearly
indicated that the Brewer Road Areawas essentid to the annexation, as that tract of land provides an
invaluable bridge between Batesville east and west of 1-55, as well as a bridge between the uncontested
contiguous areas north and south of Brewer Road. In addition, annexation of the Brewer Road Area will
alow for asomewhat symmetrical eastern boundary for Batesville after the annexation. However, because
of the 9.7 square miles otherwise dlowed for annexation and the comparatively remote location of the E %2
Corridor 6 South Area, annexation should be disallowed of this area until Batesville has demongtrated its
ability to extend the full range of municipa services to the areas dready dlowed here for annexation.

151. Therefore, we affirm the Chancellor's decison to dlow annexation of the Brewer Road Area, but
reverse his decison to alow annexation of the lower eastern quadrant where the other objectors reside. We
remand this case to the Chancellor to redraw the boundary of the area permitted to be annexed consistent
with this opinion.

152. AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

PRATHER, CJ.,PITTMAN AND BANKS, P.JJ., SMITH AND COBB,
JJ., CONCUR. McRAE, J., DISSENTSWITH SEPARATE WRITTEN



OPINION. MILLS, J., DISSENTSWITH SEPARATE WRITTEN
OPINION JOINED IN PART BY COBB, J.

McRAE, JUSTICE, DISSENTING:

163. Municipdities are creatures of the legidature. Matters of annexation and enlargement of boundaries,
therefore, are properly within the ambit of the legidature and not of this Court. See I n re Enlargement of
Boundaries of Madison, 650 So. 2d 490, 509 (Miss. 1995) (McRae, J., dissenting); In re Boundaries
of City of Jackson, 551 So. 2d 861, 863 (Miss. 1989). It isincumbent upon the legidative branch to take
annexations under its belt in order to give affected people a representative voice. Accordingly, | repectfully
dissent.

154. This case provides yet another example of why the courts should not be the branch of government
which decides the fate of cities, their size and direction of growth. Who are we to decide what is reasonable
for the citizens of Batesville and its surrounding environs? In this case, the mgority has found thet it is
reasonable for the City of Batesville to annex 9.7 square miles of contiguous land but not 16.7 miles. Asthe
third branch, it is not for usto legidate. That is the respongbility of the legidature particularly asit affectsthe
authority and geographica sze of the municipdity.

165. This Court has recognized that "[a]nnexation is alegiddtive affarr, the judicid function is a matter of
whether the annexation was reasonable.” I n re Extension of the Boundaries of the City of Jackson,
551 So. 2d a 863. But the more appropriate entity to determine whether annexations are reasonable is the
legidative body. As Judtice James L. Robertson pointed out in his concurrencein In re Enlargement of
the Corporate Limits of the City of Hattiesburg, 588 So. 2d 814, 836 (Miss. 1991), the Legidature
acts out of concern with what is best for the overall community, not as the courts do, applying lega
sandards, evidentiary rules and deciding for a particular party. 1d. That the annexation monkey belongsto
the Legidature isnot anove concept. See Marshall v. City of McComb, 251 Miss. 750, 755, 171 So.
2d 347, 348 (1965). The same should hold true today. Justice Robertson said, "The fact is that annexation
remains essantidly, inherently, genericdly legidativein nature” 1d. at 835. See also Attorney Gen. Ex rel.
Kiesv. Lowrey, 199 U.S. 233, 240, 26 S. Ct. 27, 29, 50 L. Ed. 167 (1905) ("the legidature of the Sate
has the absol ute power to make and change subordinate municipdities’); People ex rel. Avernav. City of
Palm Springs, 331 P.2d 4 (Cd. 1958) (wisdom or expediency of particular annexationsis not ajudicia
question and courts can go no further than to see that the exigting law is observed.); State v. City of
Stuart, 120 So. 335 (Ha 1929) (establishment of municipa boundariesis exclusvely legidative power);
Town of Menasha v. City of Menasha, 488 N.W.2d 104, 108 (Wis. Ct. App. 1992) (whether the
annexation isin the best interests of the parties or the public is inherently alegidative matter and reviewing
courts cannot second-guess the legidative wisdom of an annexation); 56 Am. Jur. 2d Municipal
Corporations, Counties & Other Political Subdivisions, 8 57 at 113 (1971) ("the power to annex
contiguous territory to municipa corporationsis alegidative power, exiging exclusvely in the legidature as
an incident to the power to create and abolish municipa corporations at will. It is a power that neither the
judicid nor the executive branches of the government can exert . . . .") (footnotes omitted).

1656. Our opinions have evolved from the adoption of eight indicia of reasonableness to the current popular
twelve. See I n re Extension of the Boundaries of the City of Columbus, 644 So. 2d 1168 (Miss.
1994); In re Extension of the Boundaries of the City of Jackson, 551 So. 2d 861 (Miss. 1989);

City of Greenvillev. Farmers, Inc., 513 So. 2d 932, 941 (Miss. 1987); Dodd v. City of Jackson, 238



Miss. 372, 118 So. 2d 319, 330 (1960). Of course, it al boils down to whether the chancellor is of the
mindset to alow annexation because al he has to do is find some dim evidence to fit these court-created
factors. Regardless, our scope of review isvery limited. We reverse only where it can be said that the
chancellor's decison is manifestly wrong, an abuse of discretion. | n re Exclusion of Certain Territory

from the City of Jackson, 698 So. 2d 490, 493 (Miss. 1997); In re Corporate Limits of Hattiesburg,
588 So. 2d 814, 819 (Miss. 1991). We stated in Mayoza v. Mayoza, 526 So. 2d 547, 549 (Miss. 1988):

The existence of trid court discretion, as a matter of law and logic, necessarily impliesthat there are at
least two differing actions, neither of which if taken by the trid judge will result in reversd. Abuse of
discretion necessarily contemplates some third course of action not authorized by law and which, if
taken, will result in reversd.

157. The mgority in this case finds that a part of the chancellor's ruling was reasonable but that another part
of the chancdlor's holding was an abuse of discretion. In other words, the chancellor was only half
reasonable. How the mgority makes this distinction is beyond me. Once again, this Court has clamed for
itsdf therole of " Super-Chancellor”, arole that isill- fitted to our expertise.

168. Furthermore, even if the chancellor pays more than lip service to these factors, there is no assurance
that the annexing city will provide the higher qudity of living thet it purportsto offer. Asthe mgority
concedes, the annexing city carries the burden of showing reasonableness by demongrating that resdents
of the annexed areas will receive "something of vaue in exchange for ther tax dollars™ City of Columbus,
644 So. 2d at 1172. Thisis precisdly the comment which proves the point that only the landowner who
objects has true standing because the twelve indicia of reasonableness are geared towards protecting
landowners. If the matter were left to alegidative body, al parties would have an opportunity to explain
why they have an interest in the territory.

159. Unlessthis Court leaves annexations to legidative action, they will be thornsin the state judicia
sysem's Sde forever, questioning reasonableness and adding more indiciain attempt to achieve an "answer™
at great expense to dl litigants with no guarantees or recourse provided by the city that promises, but failsto
deliver.

160. If we are ever to improve our system of government, we must ensure that our citizens have a voice.
Henceforth, al annexation cases should go before the Legidature where the people can be heard.
Accordingly, | dissent.

MILLS, JUSTICE, DISSENTING:

161. Because the manifest error standard of review combined with the ever-expanding definition of what is
"reasonable’ offerslittle or no guidance to those citizens who wish to oppose an annexation, or to acity
which wishes to expand, | repectfully dissent consstent with the prior dissenting opinion of my brother, the
late Presding Jugtice Michad D. Sullivan, inIn re Boundaries of the City of Vicksburg:

What must acity show to expand? That it wantsto, that it needs to, that someday it will provide some
advantages not now available, and, of course, that it would be unreasonable not to alow annexation.

What must protestors show to avoid being annexed? Who knows? But somehow they must convince
the chancellor that to allow the annexation would be unreasonable.



To the end much time, effort, and money are spent parading witnesses and exhibits before the court in
an effort to either convince or exhaugt the chancdlor. All in search of that dusive test
"reasonableness” All hope the chancellor's lunch agreed with him. Cities have a need to expand and
protestors have aright to object, but if there is no meaningful frame work in which to present these
arguments, it isjust so much empty noise.

In order that both Sides may have a meaningful set of rulesto follow that might better lead to
reasonable results that can in some degree be measured by anyone, | propose that a municipality,
in order to go forward with any annexation, must first show by a preponderance of evidence,
that it now adequately provides all municipal servicesto all areas already within municipal
limits. If, in a bifurcated trial, the municipality meetsthisrequirement, the city may then
proceed to show why annexation is necessary, and exactly what, when and how it will provide
servicesto the area to be annexed.

If thisisaccomplished, annexation may be granted but the chancellor's judgment must set
out atimetablefor the city to accomplish what it claimsit can for the newly annexed area.
If, at the end of the period set out in the judgment the protestors can show by a

preponder ance of the evidence that the city has not provided the promised services, then the
chancellor must set the annexation aside. If they fail, the chancdlor shall confirm the
annexation. . . .

In re Boundaries of the City of Vicksburg, 560 So. 2d 713, 716-17 (Miss. 1990) (Sullivan, J., &
Hawkins & Dan M. Lee. P.JJ,, dissenting) (emphasis added).

162. For the reasons stated in the City of Vicksburg dissent, | would reverse and remand for anew tria
consgent with these guiddines.

COBB, J., JOINSIN PART.
1. Batesville dso withdrew an additiona 130 acres from the proposed annexation just prior to trial.

2. Batesvillefiled a petition for confirmation of extension of boundaries on May 22, 1996, and an amended
petition on July 26, 1996. An attested copy of the duly passed Ordinance defining and enlarging the
boundaries of the city was attached to the amended petition. Objections by severa hundred residents within
the proposed annexation area were filed, although some were subsequently withdrawn. The Chancellor
granted Batesville partid summary judgment, finding that Batesville had complied with the procedura
requirements for annexation, and that the Chancery Court had jurisdiction to order confirmation of the
annexation ordinance. See Miss. Code Ann. 88 21-1-15 & -31 (1990). These matters are not contested

on apped.

3. The Chancdllor excluded three tracts of land: (1) 610 acres between Highway 35 and the Tadlahatchie
River, which the Chancellor concluded were in aflood plain, not within the path of growth of the city, and
showed little potentia for development; (2) 1,400 acres in the northeast corner of the proposed annexation
area congsting mogtly of alarge grave pit, which the Chancellor found to be removed from present or
potential development, and (3) 43 acres west of Eureka Road, which were excluded based on the tria
testimony of the owner thereof.



4. The current incorporated area comprises 11.8 square miles. With the additional uncontested 7.5 square
miles, Batesvilleés total areawill be 19.3 square miles, a substantid incresse.

5. Panola County, Miss., Land Development Standards and Regulations (March 8, 1999).
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