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SMITH, JUSTICE, FOR THE COURT:

1. The motion for rehearing is denied. The origina opinions are withdrawn, and these opinions substituted
therefor.

2. This case comesto this Court on gpped by Curtis Giovanni FHlowers from the Circuit Court of
Montgomery County where Howers was indicted for the capita murder of Bertha Tardy while engaged in
the commission of the felony crime of armed robbery, in violation of Miss. Code Ann. 88 97-3-19(2)(e)
(Supp. 1996) and 8§ 97-3-79 (1994). Flowers was also indicted separately for three other capita murders
which occurred at the same time.

113. A change of venue was granted to Lee County, and, after hearing dl of the testimony and evidence, the
jury convicted FHoowers of capital murder. The sentencing phase was then conducted, and the jury imposed
the death pendty. FHowerss Motion for Judgment of Acquittal Notwithstanding the Verdict of the Jury, or
in the Alternative, for aNew Tria was denied, and hefiled a notice of gpped to this Court. The execution
of the death sentence was stayed pending apped.



STATEMENT OF THE FACTS

4. On the morning of July 16, 1996, Sam Jones, Jr., aretired employee of Tardy Furniture Company
(Tardy's) in Winona, Missssippi, received a telephone call from the owner, Bertha Tardy. She asked Jones
to come to the furniture store to train her newest employees, Robert Golden and Derrick Stewart, on how
to load and unload furniture. Upon arrival at the store at approximately 9:45 am., Jones discovered the
bodies of Tardy and three other victims. Jones ran to a nearby business and asked an employeeto cal the
police and an ambulance.

5. After hisinitia entry onto the crime scene, Johnny Hargrove, Chief of Police in Winona, caled for
backup. MedStat, the coroner, the Didtrict Attorney, the Mississppi Highway Patrol and the Missssippi
Crime Lab were dl requested for their services. During the investigation it was determined that the gunshot
wound that killed Tardy was consstent with a.380 cdiber pistol. Doyle Smpson, arelaive of Flowers, had
a.380 pigtal stolen from his car the day of the murders. FHlowers was questioned on the afternoon of the
murders and consented to a gunshot residue tet, but was not detained at that time. He later moved to
Texas a the end of September. After further investigation had been completed, Flowers was arrested and
brought back to Mississippi. The State eected to indict Flowers separately on a charge of capita murder of
al four victims. The circuit court judge denied Flowerss motion to consolidate these four causes. Tardy's
murder was tried independently of the others.

6. After a change of venue was granted, the trial commenced on October 13, 1997, in Lee County. The
State called more than twenty witnesses to testify during its casein chief. Johnny Hargrove was the state's
firdt witness. Hargrove testified and identified photographs showing bloody footprints that were obtained
from the crime scene. Investigators were later able to determine that the footprints were consistent with a
FilaGrant Hill, size ten and ahdf tennis shoe, the same size asworn by Fowers,

7. Méelissa Schoene, a certified crime scene andyst with the Missssippi Crime Lab, tetified that the
evidence she discovered in Tardy's on the day of the murders included five separate casings from a.380
cdiber firearm. Investigators later found .380 caliber projectiles |eft in apost that had been used for target
practice by Doyle Smpson.

118. Doyle Smpson, ardative of Flowers, testified that on the day of the murder he had gone to work at
Angdlicas a about 6:15 am. Testimony at trid revealed that his .380 caliber pistol was stolen out of
Simpson's car on the morning of the murders. Witnesses testified thet they saw Howerswalking in the
direction of Angdicas around 7:15 am. and saw him leaning against Smpson's car that same morning
between 7:00 and 7:30 am. Investigators determined that one projectile, which was recovered from a
meattress a the scene, was found to have been fired from the same .380 cdiber firearm that belonged to
Doyle Smpson. The other projectiles that were recovered bore similar class characteristics to al of the
projectiles such that the crime laboratory stated that they could have originated from the .380 or asimilar
gun.

9. Jack Matthews, an investigator with the Missssppi Highway Patrol, testified that Flowers was
guestioned initidly as awitness, because he had worked at Tardy's snce June 29. During the questioning,
Flowerstold the investigator that on July 3, Tardy had asked Flowersto pick up some batteries from a
businessin Winona. The batteries had fallen out of the truck and had been damaged, and Tardy had
informed Flowers that he would have to pay for the batteries which amounted to between $ 300 and $ 500.
Flowers did not report back to work after thisincident, and the last conversation he had with Tardy was on



Jduly 9, when she told him he did not have ajob anymore. According to Flowerss testimony, Tardy had
advanced him $30 on July 3, but would not give him the rest of his money since it was used to pay for the
damaged batteries.

110. Investigator Matthews was aso alowed to testify, over the defense's objections, about the contents of
aledger sheet found in adrawer a Tardy's. The ledger indicated that approximately $287 was found to be
missing from the cash drawer on the morning of the murders. Later $ 255 was discovered in the home of
Connie Moore-Howerss girlfriend where he was living the day Tardy was murdered.

111. Matthews further testified that a gunshot residue test that had been administered on Howers was
positive. Defense witnesses testified that afew days before the murders Flowers had been shooting
fireworks from his hands, and Howers testified that he had been working on a battery in histruck afew
days prior to the murders. However, the forensic scientist who andyzed the gunshot residue test conducted
on Flowers testified that the residue found on Flowers was from particles that contained postive
identification for "gunshot resdue to the excluson of al other environmenta sources.”

112. Roxanne Bdlard, Tardy's daughter, testified as to the norma operating procedures of the store and
dated that she was involved to some extent in the business. She identified a payroll check made out to
Flowersin the amount of $89.58, for 17 hours and 55 minutes of work at $5.00 an hour. She dso
identified an advance paid to Flowersin the amount of $30.

1113. The State caled numerous witnesses who testified they saw FHowers on the day of the murders.
Petricia Hollman testified that she saw Flowers severa times that morning and that he was wearing black
nylon sweset pants and Fila Grant Hill tennis shoes. Over the defense's objections, Hollman was dlowed to
date that she had heard FHlowers and his girlfriend arguing three days before the crimes were committed.
When asked what the substance of the argument was, Hollman stated that in her opinion the couple was
arguing about Flowerss work. The defense objected to this opinion statement as to leading the witness, and
the court sustained the objection. The judge allowed the statement that supported the fact that the witnhess
heard the defendant arguing, but her opinion that the argument was about work was not alowed. The jury
was ingructed to disregard the testimony concerning the witness's opinion.

114. In addition to this above evidence, two men, Ved and Hawkins, who shared a cell with Howersin the
Leflore County Jail, testified that Howers admitted to them that he had committed the murders. Flowers
aso dlegedly admitted to Ved that he had taken money out of the store.

115. After the State's case-in-chief, the defense moved for a directed verdict, and the motion was
overruled. Roy Harris testified for the defense and stated that on the day of the murders he had picked up
Clemmie Heming in order to give her aride downtown to pay her furniture bill at Tardy's. He testified that
before they got to Tardy's, Fleming asked him to first take her to her mother's house. Harris stated that
before they reached the furniture store he turned on a side street, which was about two blocks from
Tardy's, where they saw aman run across the road. He stated that Fleming indicated that she knew the
man to be Curtis Flowers. FHeming, who had earlier testified for the State, said thet it was approximately
10:00 am. when she saw this man.

116. Flowerss girlfriend, Connie Moore, testified that the police removed a Grant Hill Fila shoe box from
her house and that the box was for asze 10%2 Grant Hill Filatennis shoe. She aso testified that she had
purchased a pair of Filatennis shoes, size 10%, for her son, Marcus, around November of 1995. She



further testified that her son had gone to live with his father in January of 1996 and she thought that he had
taken the shoes with him. She dso stated that she had not seen those shoes in her house any time after the
day of the murders. Moore stated that Flowers was at her house when she left to go to work on the
morning of the murders. At trid it was established that at the time of the murders Flowers was the only
person living with Moore who wore a size 10 ¥ tennis shoe,

7117. Howers testified on his own behaf. He testified that he started working a Tardy's sometime before the
fourth of July. He further testified that he had been told by Tardy that any damages caused by him were to
come out of his check. He stated that he did in fact pick up some batteries a the request of Tardy and that
the batteries had falen out of the truck he was driving. Flowerstold Tardy about this incident, and she
asked him to return the batteries. She stated that if they could not work out anything about the damages it
would have to come out of Flowerss check. Flowers o testified that he had not received a check for his
work, but that Tardy had advanced him $30. Flowers further testified that he did not go back to work for
Tardy after July 3, but that he did talk to her on the phone, and she said she had hired someone else and
would not need Flowers. Flowers testified that on the morning of the murders he got up around 9:00 am.
and, while cooking breskfadt, cut his hand on acan of shortening. He then went to his Sster's house to get a
bandage staying there about 15 minutes. FHlowers dso testified that he wears size 11 gym shoes. He stated
that on the day of the murders he had on a pair of cut-off Tommy Hilfiger shorts, awhite Hilfiger shirt and
blue and white Nike tennis shoes. He further testified that he shot fireworks on the day before the murders
and that he had also handled car batteries because he had been working on histruck. He denied leaning on
Doyle Simpson's car on the day of the murders, and he denied running near the furniture store around 10:00
am. He aso denied ever tdling cdl mates, Ved and Hawkins, that he had committed any crime. On cross-
examination, the State elicited that Flowers had given three conflicting statements about the time he actualy
went to his sgter's house on the day of the murders, ranging from 9:15 am. to 12:00 noon. He also
contradicted the times he had told the investigator that he went to Jeff's store.

1118. After the defense rested, the State caled Wayne Miller, the investigator for the Highway Patral, for
rebuttal testimony. Miller testified that he was present when the gunshot residue test was done on Howers,
but that he did not conduct atest on the defendant, which was in direct conflict with Flowerss previous
satement that Miller had done atest first and messed it up o that it had to be done again. On cross-
examination, Miller testified that he had to leave the room during the test because of a phone call and was
not there for its completion. At this point the State rested, and the case went to the jury. The jury returned a
verdict of guilty of capitd murder. After the sentencing phase, held the same morning, the jury imposed the
deeth pendty finding two aggravators.

1) The capita offense was committed for pecuniary gain during the course of an armed robbery;
2) The Defendant knowingly created a greet risk of death for many persons.

119. On November 4, 1997, Howerss motion for aJNOV or anew trid was denied. He filed a notice of
apped to this Court raising the following issues:

ISSUES

|. THE CIRCUIT COURT ERRED, VIOLATING FLOWERS SRIGHTSUNDER THE
FOURTEENTH AMENDMENT, WHEN IT OVERRULED THE DEFENDANT'S
BATSON MOTION



II. FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL BY
THE ADMISSION OF EVIDENCE AND ARGUMENT OF OTHER CRIMESIN
VIOLATION OF THE MISSISSIPPI CONSTITUTION, LAW, RULES OF EVIDENCE
AND SIXTH AND FOURTEENTH AMENDMENTSTO THE UNITED STATES
CONSTITUTION.

. FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL DUE
TO PROSECUTORIAL MISCONDUCT

IV.FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL BY
THE TRIAL COURT'SIMPROPER AND HIGHLY PREJUDICIAL COMMENTSON
THE EVIDENCE BEFORE THE JURY

V.FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL BY
THE JURY'SLACK OF KNOWLEDGE REGARDING THE TESTIMONY OF
TIMOTHY HAYMORE AND THE TRIAL COURT ERRED EITHER BY EXCLUDING
HIM FROM TESTIFYING OR, IN THE ALTERNATIVE, BY REFUSING TO
CONTINUE THE TRIAL UNTIL FREDERICK VEAL RETURNED TO COURT

VI. FLOWERSWASDENIED HISRIGHT TO EFFECTIVE ASS STANCE OF
COUNSEL IN VIOLATION OF THE SIXTH AND FOURTEENTH AMENDMENTSTO
THE UNITED STATESCONSTITUTION AND ARTICLE 3, SECTIONS 14 AND 26 OF
THE MISSISSIPPI CONSTITUTION

VIlI. FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL DUE
TO THE TRIAL COURT'SFAILURE TO INSTRUCT THE JURY THAT THE ALLEGED
PRIOR INCONSISTENT STATEMENTS OF HISWITNESSESWERE NOT TO BE
CONSIDERED ASSUBSTANTIVE EVIDENCE BUT ONLY FOR IMPEACHMENT
AND REFUSAL OF INSTRUCTION D-12

VIIl. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY OVERRULING
FLOWERSSOBJECTIONSTO THE TESTIMONY OF JACK MATTHEWS

IX. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY REFUSING THE
CIRCUMSTANTIAL EVIDENCE INSTRUCTIONS OFFERED BY FLOWERS

X. THE EVIDENCE WASINSUFFICIENT TO SUPPORT FLOWERS S CONVICTION
FOR CAPITAL MURDER AND THE VERDICT OF DEATH.

XI. THE TRIAL COURT ERRED BY REFUSING INSTRUCTIONS D-11 AND D-14
AND, CONSEQUENTLY, THE JURY WASINADEQUATELY INSTRUCTED ON THE
LAW ASTO CAPITAL MURDER VIOLATING FLOWERSSRIGHTSUNDER THE
FEDERAL AND STATE CONSTITUTIONS.

XI1. PATRICIA HOLLMAN'STESTIMONY REGARDING A STATEMENT
ALLEGEDLY MADE BY FLOWERSAND HER LAY OPINION ASTO THE MEANING
OF THE STATEMENT WASINADMISSIBLE AND RESULTED IN PREJUDICE
REQUIRING REVERSAL.



XI1. THE TRIAL COURT ERRED BY OVERRULING FLOWERS OBJECTION TO
EXHIBITSS 15, S15A, S17AND S17 A AND FLOWERSWASDENIED HIS
FUNDAMENTAL RIGHT TO A FAIR TRIAL BY THE ADMISSION OF EXHIBITSS
16, S16A, S20, S20A, S21 AND S 21A.

XIV.THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY EXCLUDING
THE TESTIMONY OF KHARITA BASKIN.

XV.FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL BY
THE ADMISSION OF EVIDENCE AND ARGUMENT OF ANOTHER CRIME
DURING THE SENTENCING PHASE.

XVI. FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL DUE
TO PROSECUTORIAL MISCONDUCT DURING THE SENTENCING PHASE.

XVII. FLOWERSWASDENIED A FAIR AND RELIABLE SENTENCING HEARING
DUE TO AN INADEQUATE JURY INSTRUCTION ON THE AGGRAVATING
CIRCUMSTANCE OF "PECUNIARY GAIN" AND THE PROSECUTION'S
COMMENT THEREON.

XVIII. THE SUBMISSION OF THE "ROBBERY-PECUNIARY GAIN"
AGGRAVATING FACTOR, AND THE COURT'SREFUSAL OF INSTRUCTIONS DS-7
AND DS-8, VIOLATED THE FIRST AND FOURTEENTH AMENDMENTSTO THE
CONSTITUTION.

XIX. THE CIRCUIT JUDGE VIOLATED MISSISSIPPI LAW AND THE EIGHTH AND
FOURTEENTH AMENDMENTSTO THE UNITED STATESCONSTITUTION BY
INSTRUCTING THE JURY THAT IT COULD CONS DER THE DEATHSOF THE
VICTIMSIN OTHER CASESUNDER INDICTMENT ASAN AGGRAVATING
CIRCUMSTANCE, ESPECIALLY WHERE NO COMPETENT EVIDENCE
SUPPORTED THISAGGRAVATING FACTOR.

XX. FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL BY
THE CUMULATIVE EFFECT OF THE MATTERS ADDRESSED ABOVE.

1120. After athorough review, we find that the State improperly employed atactic or trid strategy of trying
Flowersfor dl four murders during thistria for the murder of Tardy done, which we cannot say did not
inflame and prgudice the jury. Evidence of the other crimes was admitted which was not necessary in order
for the State to proveits case in chief against FHowers for the murder of Ms. Tardy. We therefore, hold that
Flowers did not receive afair tria, and we reverse and remand for anew trid.

121. Additionally, we find that the prosecutor repeatedly asked improper questions not in good faith in
which there was no basis, in fact. The prosecutor aso improperly argued a supposedly inconsistent
satement made by FHowersto law enforcement by admittedly holding up a taped statement which was not
in evidence at the time, and in fact was never introduced as evidence to show inconsistencies as aleged or
on the particular date claimed by the prosecutor. This potentialy became confusing and mideading to the
jury, especidly when coupled with improper cross-examination of Flowers and an improper comment by



thetria court. We must therefore reverse and remand for anew trid on thisissue dso. We dso note an
accumulation of errors which warrant reversd. Because of this Court's reversal for the aforementioned
reasons, it is unnecessary to discuss the other assignments of error raised by Flowers.

LEGAL ANALYSIS

122. "This Court's well established standard for reviewing an gpped from a capitd murder conviction and a
desth sentence is one of "heightened scrutiny' under which al bona fide doubts are resolved in favor of the
accused.” Porter v. State, 732 So. 2d 899, 902 (Miss. 1999) (citing Balfour v. State, 598 So. 2d 731,
739 (Miss.1992) (quoting Williamson v. State, 512 So.2d 868, 872 (Miss.1987)). "This Court
recognizes that ‘what may be harmless error in a case with less at stake becomes reversible error when the
pendty isdeath.” 1d.

. FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL BY
THE ADMISSION OF EVIDENCE AND ARGUMENT OF OTHER CRIMESIN
VIOLATION OF THE MISSISSIPPI CONSTITUTION, LAW, RULES OF EVIDENCE
AND SIXTH AND FOURTEENTH AMENDMENTSTO THE UNITED STATES
CONSTITUTION.

123. Flowers contends that he was prejudiced by the State's repeated references to the other murder
victims and the significant amount of evidence and argument regarding the other victims. He daimsthat the
introduction of evidence of the other murders was a specific violaion of Rules 401-404(b) of the
Mississppi Rules of Evidence. This Court has adopted the Missssippi Rules of Evidence to establish
procedures to guide the admissbility of relevant evidence. Mackbee v. State, 575 So. 2d 16, 23-24
(Miss. 1990). This comports with the due process clauses of the Mississppi Condtitution and the Federa
Condtitution, which require that atrid be conducted so that no person shall be deprived of life, liberty, or
property except by due process of law. 1d. at 24. See also U.S. Congt. amend. XIV; Miss. Condt. of
1890, art. 3, § 14. Due process requires that a crimina prosecution should be conducted according to
established criminal procedures. 575 So. 2d at 24.

124. The Rules require that evidence be rdlevant, and, if S0, it is generaly admissible. M.R.E. 401, 402.
However, even rdevant evidence may not be admissible due to pregjudice, confusion, or waste of time.
M.R.E. 403. Evidence of other crimesis generaly not admissible to show that the party acted in conformity
with past behavior, but Rule 404(b) provides an exception as to the admission of other crimes. The
comment to Rule 404(b) Satesin pertinent part:

(b) . . . Evidence of another crime, for ingtance, is admissble where the offense in the instant case and
in the past offense are so inter-connected as to be considered part of the same transaction. Neal v.
State, 451 So. 2d 743 (Miss. 1984).

M.R.E. 404(b) cmt.

125. Where proof of other crimes or acts of the defendant is offered into evidence pursuant to Rule 404(b),
it isdtill subjected to the requirement that evidence may be excluded if its probative vaue is substantialy
outweighed by the danger of unfair prgjudice. M.R.E. 403. Rule 403 is the "ultimate filter through which al
otherwise admissble evidence must pass.” Bounds v. State, 688 So. 2d 1362, 1370 (Miss. 1997). The
defense recognizes that there are exceptions to the rule, but argues that the State in the case sub judice



"engaged in tactica overkill” in continualy referring to the other three killings when the same was
unnecessary, because Flowers was only being tried for the murder of Tardy.

Evidence And Argument Regarding " Other Victims'

126. The State elected to indict Flowers separately for the four murders. Then, the State contested
Flowerss motion to consolidate the four murders indictments into one tria which was denied by the trid
judge. Subsequently, during trid, there were repeated occurrences of the introduction of evidence of the
other three murders.

127. During the opening statement, the prosecutor stated that four people were working a Tardy's on the
day of the murder and that when Sam Jones camein to work he found dl four people "laying in the floor
shat, laying in pools of blood." The State named the people who were working that morning and stated that
two of the victims had just started working for Tardy. It was aso pointed out that when the police chief
arrived, "he determined that everybody there was dead except for Derrick Stewart . . ." and that "Derrick
lived for awhile, for days before he findly died from a gunshot wound to the head." Counsdl continued by
Stating thet the other three people were killed from gunshot wounds to the head. These references continued
throughout the trid with comparisons by testimony and exhibits showing placement of the bodies, the fact
that four people had been killed, and how they died.

1128. In gpplying Rule 404(b), this Court has held that even though it may revea other crimes, evidence or
testimony may be given in order to tell arationd and coherent story of what happened and whereit is
substantially necessary to present acomplete story. Mackbee v. State, 575 So. 2d 16, 27-28 (Miss.
1990) (citing Brown v. State, 483 So. 2d 328, 330 (Miss. 1986)). Such evidence of the other crimeis
adso admissbleif it sheds light upon the mative or if it forms a part of achain of facts intimately connected
so that in order to interpret its generd parts, the whole must be heard. Davis v. State, 530 So. 2d 694,
697-98 (Miss. 1988). Thisrule has aso applied when the evidence isintegraly related in time, place, and
fact to the crime for which the defendant is being tried in order to dlow the State to tell a coherent story of
what happened to the victim. McFeev. State, 511 So. 2d 130, 136 (Miss. 1987). See also Ladner v.
State, 584 So0.2d 743, 758 (Miss. 1991); Wheeler v. State, 536 So. 2d 1347, 1352 (Miss. 1988).
Evidence has been admitted where the other offense formed a single transaction or closely related series of
transactions in relaion to the crime charged. Robinson v. State, 497 So. 2d 440, 442 (Miss. 1986). See
also Davisv. State, 476 So. 2d 608, 609 (Miss. 1985). Rule 404(b) is not a blanket prohibition of
evidence of other actions. Where the evidence might be relevant in another manner, as Sated in the above
references, i.e., "inter-connected,” this Court has allowed it to beintroduced. Hurnsv. State, 616 So. 2d
313, 321 (Miss. 1993).

1129. In Mackbee, where there were two crime scenesinvolved, this Court noted that when the officers
testified concerning what they discovered, their responses were unavoidable. Mackbee, 575 So. 2d at 28.
Other observations made by this Court in Mackbee that supported evidence of other crimes being
admissible included: 1) pictures entered into evidence which depicted what was present at the scene of the
crime; 2) investigators preserving evidence; 3) lack of knowledge of how the defendant would be tried; and
4) placement of camera angles so as to exclude other victims-due to the lack of knowledge to do
otherwise. 1d.

1130. In Ladner, where there were two victims at the scene, the trid judge Stated:



Asto the second victim at the scene, the two cases are so intertwined it's impossible as we discussed
in pretrid, to disassociate one from the other. There must be some lgpping into the second victim
because the second victim was found right there a the scene with abullet in her head, too. They cant
go into the detall that they could go into if the defendant were on trid for the second victim today, but
thereis necessarily going to have to be some testimony that concerns itslf with the other capital
murder charge.

The references made regarding Tassin were necessary to tell the complete story of the crime. Both
were killed in Holden's mobile home with the same gun. See Griffin v. State, 504 So. 2d 186, 191-
92 (Miss.1987).

Theissueisrgected.
Ladner, 584 So. 2d at 758.

131. Flowers cites Stringer v. State, 500 So. 2d 928 (Miss. 1986), to support his argument that the State
employed atactic of trying Howersfor the murders of dl of the victimsto inflame and prejudice the jury. In
Stringer, the conviction was affirmed but the death sentence was vacated and remanded due to the
improper influence of the State during the sentencing phase. The errors that required reversal included the
introduction into evidence of color photographs of the body of Nell McWilliams (the second victim), which
were aso displayed to the jury during closing argument. 1d. at 930. This Court, in Stringer, held that the
admission of the pictures of the second victim, not the subject of the crime for which the defendant was
being tried, did not condtitute reversible error in and of itsdlf, but reversd in that case was due to the fact
that the pictures were used during closing argument and in the sentencing phase. | d. at 934. The Stringer
Court dso made note of the fact that this case was being reversed only on the sentencing phase and
because of cumulative errors. 1 d. The Statein Stringer clearly made remarks intended to implicate the
defendant in the murder of the second victim:

But they left awitness. And who took care of that? There he Sits. There he sits. And how did he do
it? (Mr. Davis changing dides)

Thereit is. It's not my handiwork. It's not anything you did. That's his handiwork. He had to go back
to doit. And how did he do it? What did Dr. Galvez say? Down on her hands and knees probably
trying to crawl behind atable to hide? She wasn't sanding up. Why didn't he shoot her in the back
while she was standing up? That's his handiwork--his handiwork.

Again, during the closing argument in the sentencing phase, reference was made to the murder of Mrs.
McWilliams

Id. at 933.

1132. The Stringer Court, clearly concerned with the prosecutor's overdl trid tactic in admitting certain
evidence regarding the second victim, noted that, "The question in this case is primarily only of relevance-
were the photographs of Mrs. McWilliams body necessary to establish the guilt of Jmbo Stringer in the
murder of Mr. McWilliams?' The Court dated:



While the introduction of these pictures, in itsdlf, did not condtitute reversible error, the pictures must
have had ahighly inflammatory effect on the jury. Firs, the pictures were part of an overdl schemeto,
in effect, try Jmbo Stringer for the murders of both Ray McWilliams and Ndl McWiilliams. The
prosecution introduced extensive evidence about both murders. . . .

Second, the prosecution could not be content with merely introducing the photographs of Nell
McWilliamsinto evidence, but displayed them to the jury during closing argument as part of its "dide
show." We deplore this practice. Asthe West Virginia court noted in Clawson, the effect is to take
the pictures far beyond their evidentiary vaue and use them asatodl to inflanethejury. . . .

Just as alack of evidence taints this process, o does the admission of irrdlevant or inflammatory
evidence. Color dides of the body of another victim, projected on a screen during closing
argument, are an unnecessary dramatic effect that can only beintended to inflame and
prgudicethejury.

Id. at 934-35(emphasis added).

1133. The factsin the case sub judice are strikingly smilar to the levd of abuse asthe factsin Stringer.
Noting here that the issueis aso one of rlevancy of the evidence, this Court, asin Stringer, must
determine whether the admisson of photographs, dides, and extensve testimony regarding the killings of
three other victims congtituted atactica scheme by the prosecutor to try Fowersfor al four murders during
this proceeding involving only the murder of Tardy.

1134. Three of the bodies were found in virtualy the same areain close proximity to each other. However,
Bertha Tardy's body was some twenty feet away from the other bodies and toward the back of the store.
In testifying as to his actions, Chief Hargrove described the scene when he arrived asfollows:

Q. Did you natice anything about the body of Bertha Tardy?

A. She was laying on her ssomach face down.

Q. What did you do then?

A. | proceeded on to where her body was.

Q. Okay, after you-

A.-Then

Q. Go ahead.

A. After | got where her body was, | glanced to my right. That'swhen | seen Ms. Rigby.
Q. Would that be Carmen Rigby?

A. Carmen Rigby.

Q. Would you describe what you saw when you noticed Ms. Rigby's body?

A. | noticed BoBo 4till bregthing.



Q. Okay, you say BoBo; was that Derrick Stewart?
A.Yes gr.

Q. Okay, when you say breathing, would you describe for the jury's benefit what he was doing? Was
he face down or face up?

A. Sort of face down gurgling, bresthing. So then when | seen Robert's body too-
Q. You say Robert. Was that Robert Golden?

A. Robert Golden.

Q. Did you know dl these individuas, Chief Hargrove, prior to that date?
A.Yes gr.

Q. You have lived in Winonafor, | assume, dmos dl your life?

A.Yes, gr.

Q. What did you do then?

A. After | seen dl the bodies, | went-I didn't have my portable with me, so | went back to my patrol
vehicle, and | called MedStat, and then | cdlled for my backup.

1135. Whilein Mackbee and some cases it may be important as well as proper to tell the whole story
nevertheless, here, we observe atrid tactic or strategy by the prosecutor to continuoudy bring in
unnecessary evidence of the other three killings thereby trying Howersfor dl four murdersin the same
proceeding. Some of the evidence regarding the other killings clearly was admissible. However, other
evidence, particularly that set out within this opinion, was unnecessary and thus not admissible. This cdlsfor
aweighing test of such evidence by thetrid court in order to determine admissibility. This Court in Ladner
pointed to the trid judge's ruling is dlowing certain evidence, wherein the trid judge Stated, "The references
made regarding Tussin were unnecessary to tell the complete story of the crimes. Ladner , 584 So. 2d at
758 (citing Griffin v. State, 504 So. 2d 186, 191-92 (Miss.1987). The Stringer court as aready noted,
when considering admissibility of evidence of the other killings of Ms. McWilliams clearly held thet only that
evidence of the other crime was admissible that was "necessary to etablish the guilt of Imbo Stinger asto
the murder of Mr. McWilliams™ Stringer, 500 So. 2d at 934-35. The issue thus centers around only that
evidence of the other three killings that was necessary for the State to prove its case against Flowers for
the killing of Ms. Tardy. Here, the State's tactic concerning repeatedly using testimony and exhibits of al
four murders commenced on opening argument, proceeded through the guilt phase and continued into the
sentencing hearing. Such actions here are far more egregious than in Stringer, where we only reversed
Stringer's sentence of degth because smilar, but to alesser degree, error that occurred only during the
sentencing phase.

1136. There may not aways be a necessity to tdll the whole story. Cases such asthisillugtrate the point that
the testimony of each witnesses and each item of evidence offered may or may not be relevant. Some
evidence which is not necessary for the State to prove its case of capitd murder of Ms. Tardy could be



unduly prejudicid to adefendant. Thus, dl such evidence under Rule 404(b) must be filtered through Rule
403. The procedure used here is thus much like the method employed by the prosecutor in Stringer, which
this Court condemned. This Court has also stated that "proof of a crime digtinct from that alleged in an
indictment is not admissible againgt an accused.” Tobias v. State, 472 So. 2d 398, 400 (Miss. 1985)
(dtingMason v. State, 429 So. 2d 569 (Miss.1983); Tucker v. State, 403 So. 2d 1274 (Miss.1981);
Allison v. State, 274 So. 2d 678 (Miss.1973)). See also Donald v. State, 472 So. 2d 370, 372 (Miss.
1985) (well-s=ttled rule in Missssppi that proof of crime distinct from thet alleged in indictment is not
admissible againgt accused); Hughes v. State, 470 So. 2d 1046, 1048-49 (Miss. 1985)(fundamental
fairness demands that defendant retain his liberty unless proven guilty beyond reasonable doubt on indicted
offense and that offense done and proof of other crime isinadmissible).

1137. In the case at bar, Tardy's body was located a short distance away from the other victims. During
Chief Hargrove's tesimony the prosecutor continued to elicit testimony regarding the other victims. The
prosecutor introduced Exhibit S-17, color photograph, and Exhibit S-17A, a corresponding dide of the
color photograph. These exhibits are pictures of the bodies of the other two victims, not Bertha Tardy.

They had no relevancy to the case at bar. In Mackbee, the photographs which the Court found admissible
were of two bodies in the trunk of the victim's car. The only way the investigators could have photographed
the bodies separately would have been to remove one body from the top of the other. Mackbee, 575 So.
2d at 28. In the case at hand, Bertha Tardy's body was some twenty feet away from the other two bodies.
Unlike the photographsin Mackbee, the relevancy of the photographs of the bodies of the other two victims
hereistenuous at best.

1138. The prosecutor continued the tactic of diciting evidence of the other killings during the testimony of
Sam Jones. Jones testified extensively about the other victims before Jones ever tetified asto Tardy. The
defenseis correct in its dlegation that "gpproximately 111 lines of Jones testimony pertain to the other
victims." The prosecutor repeatedly asked Jones about the other victims. He asked, "What else did you
notice after you saw BoBo [Derrick Stewart] laying in the floor breathing in blood?' "So, we are taking
about the puddle of blood that BoBo was laying in?' The dide of the other victims was shown to the jury
aso. More criticaly, during this same time, the prosecutor employed theatrics by asking Jones to "describe
the noises that [Derrick Stewart] was making.” Jones then demondtrated to the jury Derrick Stewart's
gurgling sounds as he was gasping for bregth in the pool of blood depicted in the photographs and dide.
The thestrics employed by Joness demondiration of Stewart's "gurgling sounds’ as he was gasping for
breath when coupled with the photos and dide depicting Stewart, donein alarge pool of blood, certainly
raises rlevancy to this case again as well as pointsto the possibility of undue prejudice.

1139. The color photograph of the second victim aone was sufficient for this Court in Stringer to find
reversble error. Here, the combination of the color photograph, dide and the thestrics employed is clearly
reversble error.

140. During the testimony of Med/Stat/Ambulance Service owner Barry Eskridge, the prosecutor never
asked a single question on direct examination about Bertha Tardy. Instead, again the prosecutor elicited
testimony about Derrick Stewart. Eskridge described Stewart as "'lying face down in a pool of blood
around hisface [and] [thet] [he] was breathing, had a pulse; was not responsve a dl.” We again must ask
how this evidenceis rdevant to the killing of Tardy. We conclude it is not rlevant.

141. Mdlissa Schoene, an employee of the Missssppi Crime Lab, testified that she collected certain



evidence from the crime scene, including shell casings, projectiles and fragments. She dso made
photographs and made a crime scene sketch. She recovered one shell casing, Exhibit S99, near Tardy's
body. Pictures and dides of the casing were aso introduced into evidence as Exhibits S-41, S41A and S
42A. This particular shell casng wasthe only casing found in that particular area of the store where Tardy's
body was |located. The prosecutor contended that this casing was from the bullet which actudly killed
Tardy. Thiswas never disputed by the defense.

142. However, the prosecutor proceeded to go further and to ask questions of Schoene and introduce
Exhibit 100, a cartridge collected near Rigby, and Exhibits, S-95, S-96, S-97, and S-98, other shell
casings, which were recovered near the bodies of Robert Golden and Carmen Rigby. The prosecutor then
introduced Exhibit S-92, a projectile recovered near Golden and Exhibit S-93, a projectile recovered from
under alove segt located within an area of the store other than where Tardy's body was found. Again, we
must ask, how are this testimony and these exhibits relevant to the case at bar? Indeed, they cannot be
relevant. The prosecutor then highlighted these irrdevant exhibits and the killings of Rigby, Stewart and
Golden by introducing into evidence color photographs Exhibit S-16, S-21 dong with the corresponding
dides, Exhibits S-16A and S-21A, and showed them to the jury. Findly, during Schoené's testimony, the
prosecutor introduced Exhibit S-20 and corresponding dide S-20A, a picture of only Robert Golden.
Schoene was asked to give the jury explicit detalls of the crime scene depicted in this particular picture of
victim Golden.

143. Wefal to see any probeative vaue of the testimony and exhibits remotely relevant to the indictment
charging capital murder of Tardy. The evidence, both testimony and exhibits, isirrdevant. It gppears that
the only reason such photographs, dides and accompanying testimony unrelated to Tardy's murder were
offered by the prosecution was to show that Flowers, in fact, killed four people rather than only one. We
can only conclude that the admission of such evidence was highly prgudicid to Flowers.

144. Next, we congder the prosecution's questioning of Dr. Steven Hayne, the State's forensic pathol ogist.
Wefail to see the rdlevancy of testimony from Dr. Hayne elicited by the prosecutor concerning the
autopsies of Rigby, Golden and Stewart as the same relates to this charge of capital murder of Tardy. This
smply further supports Flowerss contention that there was atria tactic pattern by the prosecutor to try
Flowers for four murders rather than the sole murder of Tardy as charged in the indictment.

1145. Finally, during the prosecutor's cross-examination of Flowers, he repestedly referred to Flowerss
"murdering four people" All of this occurred during the guilt phase of the proceedings. During closing
argument at the guilt phase, the prosecutor again commented as to Derrick Stewart "on the floor . . . trying
to breethe." He referred to Rigby, Golden, and Stewart lying in pools of blood. The prosecutor made
smilar comments on severa occasons referring to the other three victims. There, the prosecutor stated that
"he killed three other people,” "he went into that store and he shot four people in the head, and he left them
there dead.”

1146. We recognize that there are those cases which are so "inter-connected as to be considered part of the
same transaction.” M.R.E. 404(b) cmt. (citing Neal v. State, 451 So. 2d 743 (Miss. 1984)). We,
therefore, continue to adhere to our established precedent that even though it may reved other crimes,
evidence or testimony may be given in order to tell arational and coherent story of what happened and
where it is substantialy necessary to present a complete story. Mackbee, 575 So. 2d at 27-28 (citing
Brown v. State, 483 So. 2d 328, 330 (Miss. 1986)). Evidence may be admissble whereit isintegrally



related in time, place, and fact to the crime for which the defendant is being tried in order to alow the State
to tell a coherent story of what happened to the victim. McFee, 511 So.2d at 136.

1147. It isthe "necessity” by the State to use the other evidence of three killingsin order to tell a coherent
sory that isthe key to its admissbility. The case a bar is not one of those cases so interconnected that
mention of the other three murdersis necessary to tdll the whole story. Certainly it is not to the extent
employed by the prosecution in the case at bar. Here, however, a pattern of tria tactic commenced at the
beginning of trial and was continued by the prosecutor throughout the guilt phase of the proceedings
including dlosing argument. If the evidence relating to the other three murders was relevant to any one of the
acceptable purposes listed in Miss. R. Evid. 404(b), a description of the crime scene may have been
helpful. However, the numerous additiona descriptions of the other victims and photographs could do
nothing but inflame the jury.

148. It is noteworthy that the defense made amotion in limine prior to trid asking that the State be
prohibited from offering evidence regarding the other three killingsin this trid which was solely for the
capital murder of Ms. Tardy. Defense counsd, referring to the didtrict attorney, reminded the tria court
"Y our Honor, as he stated, he had the right to select. It was his choice to proceed with four separate
indictments on four separate trids and four separate counts. It would be highly prgudicid to bring forth
evidence of another crime not being charged in the indictment.” The trid court Imply stated, "Okay, that
motion is overruled.”

1149. Theredfter, during the testimony of the State's first witness, Johnny Hargrove, the State offered certain
color photographs, Ex. S-15 and Ex. S-17 which showed other victims and "close-up of the blood, "to
which defense counsdl objected” Y our Honor, we are going to object. They are unduly and highly
prejudicial. There are other photographs that would better and more accurately depict how Ms. Tardy was
located if that's what they intend on doing.” Thetria court merely stated, " The objection is overruled.”

150. As dready noted, Rule 404(b) is not a blanket prohibition of evidence of the other killings, however,
proof of other acts or crimes of the defendant which are offered into evidence pursuant to Rule 404(b) is
il subjected to the Rule 403 requirement that evidence may be excluded if its probative vaue is
subgtantialy outweighed by the danger of unfair prgudice. Rule 403 is clearly the "ultimate filter through
which al otherwise admissble evidence must pass” Bounds v. State, 688 So. 2d 1362, 1370 (Miss.
1997). This Court has consagtently held reversible error exists when considering the admissibility of certain
evidence under Rule 404(6), when "it remains clear that the required balancing test of Rule 403 was never
conducted.” Watts v. State, 635 So0.2d 1364, 1368 (Miss. 1994). In the case at bar thereis atota
absence of any ruling by thetrid court as required by Rule 403 and our casdaw per Bounds and Watts
that when congdering the admissibility of certain evidence of the other crimesthat its probetive value
subgtantialy outweighs the danger of any unfair prgudice. Absent such a Rule 403 baancing test at any
portion of this record, thetrial court erred for failure to conduct such atest.

161. This Court has previoudy reversed and remanded due to admission of "other murders.” Snelson v.
State, 704 So. 2d 452 (Miss. 1997); West v. State, 463 So. 2d 1048 (Miss. 1985). The Court has dso
affirmed guilt but reversed and remanded for a new sentencing hearing due to admission of other murders,
where color dides of the victim other than the one for which Stringer was being tried were shown to the
jury. Stringer v. State, 500 So. 2d 928 (Miss. 1987).

152. Here, we find that while any one of the single incidents complained about by Flowers, standing alone



congdtitutes reversible error, yet the cumulative effect of the prosecutor's paitern of repeatedly citing to the
killing of the other three victims throughout the guilt phase proceedings leads us to hold that Flowers was
absolutely denied afundamentd right to afair trid. The cumulative pattern of overkill by the prosecutor in
repeatedly mentioning the other killings unnecessarily during the guilt phasein our view is far more egregious
than that which occurred in Stringer. Although smilar to Stringer, the case at bar exceeds the complained
of conduct there that this Court found warranted only areversd of the sentence of degth.

153. Findly, we note that one of the aggravators that the jury found was that Flowers crested a great risk

of death to many people. This Court has dlowed evidence of other crimes againgt other victims during
sentencing where this aggravator has been sought by the State and the proof supported it. See McGilberry
v. State, 741 So. 2d 894, 925 (Miss. 1999) (robbery case where four murders were committed and
where the aggravator of cresting a great risk of degth to many people was given and the proof supported).
We note however, that the Didrict Attorney in McGilberry tried dl four murders together. The Court has
also considered this same aggravator and reected it because of the lack of proof to support the giving of
such an aggravator, because the Court stated "there is no evidence that Porter knowingly created a great
risk of death to anyone, other than Brown, hisintended victim." Porter v. State, 732 So. 2d 899, 905-06
(Miss. 1999) (citing Jackson v. State, 684 So. 2d 1213, 1235 (Miss. 1996 )). Thus, evidence regarding
the other killings would have been rdevant in the case a bar during sentencing, whereas during the guilt
phase, dthough some of the evidence is probably admissible, the overwhelming prgudicia evidence
regarding the killing of the other three victims was for the most part irrdevant and ineadmissble. The
admission of thisirrdevant, inadmissible testimony and exhibits was subgtantidly prgudicia to Howers.
Therefore, we must reverse and remand for anew trid on guilt and if necessary, sentencing. On remand, if a
sentencing hearing becomes necessary, and if the prosecution aleges as one of the aggravators that FHlowers
created arisk to many people, then evidence regarding the other three killings would be relevant at
sentencing.

. FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL DUE
TO PROSECUTORIAL MISCONDUCT.

154. Fowers next argues that prosecutorial misconduct occurred during severd phases of the trid and
these actions plus the cumulative effect of these actions denied hisright to afair trid. A review of the record
below revedsthat defense counsel failed to object to many of these statements. It is the duty of tria counsd
to promptly make objections if he deems that opposing counsdl is overstepping the wide range of
authorized argument, and then ingst upon aruling by the court. Evans v. State, 725 So. 2d 613, 670
(Miss. 1997). Thetrid judge will first determine if the objection should be sustained or overruled. 1d. The
judge isin the best position to weigh the consequences of the objectionable argument. 1 d. If he decides that
serious and irreparable damage has been done, he can grant amistrid. 1d. If the argument does not warrant
amigrid he can just admonish the jury to disregard the improper comment. 1d. In death pendty casesthe
contemporaneous objection rule is gpplicable. Williams v. State, 684 So. 2d 1179, 1203 (Miss. 1996)
(cting Cole v. State, 525 So. 2d 365, 369 (Miss.1987) (holding that applicability of contemporaneous
objection rule "is not diminished in acapita casg"); Lockett v. State, 517 So. 2d 1317, 1333 (Miss.1987)

).

155. Many of Flowerss sub-claims are thus procedurally barred because they were not the targets of a
contemporaneous, or any other objection during the trid. Only one objection was made by Howers during
the prosecutor's closing argument. Many of the sub-clams do not warrant discussion because of the



procedural bar. However, heightened scrutiny applies in death penalty cases. Plain error gppliesto the
issues we discuss heregfter. Foster v. State, 639 So. 2d 1263, 1289 (Miss. 1994)(citing Gray v. State,
487 So. 2d 1304, 1312 (Miss. 1986) ("defendant who fails to make a contemporaneous objection must
rely on plain error to raise the assgnment on gpped™)). However, two sub-clams warrant discussion: 1) the
cross-examination of Flowers regarding the taped interview, and 2) the attempted impeachment of
witnesses by the D.A. without afactud basis.

A. During The Guilt Phase -The District Attorney Attempted I mpeachment of Witnesses.

166. Howers clams that the State improperly cross-examined witnesses on prior incons stent statements,
but then never presented any evidence to prove that any of the dleged prior statements had ever actudly
been made. The State argues that Flowers failed to alege that the questions were not asked in good faith
and that had he done so the State would have produced the statements in a proffer to be included in the
record.

157. Rule 613 of the Missssippi Rules of Evidence which pertainsto prior statements of witnesses
provides:

(8 Examining Witness Concerning Prior Statement. In examining awitness concerning a prior
satement made by him, whether written or not, the statement need not be shown nor its contents
disclosed to him at that time, but on request the same shall be shown or disclosed to opposing
counsd.

(b) Extringc Evidence of Prior Incongstent Statement of Witness. Extringc evidence of aprior
inconggtent statement by awitnessis not admissible unless the witness is afforded an opportunity to
explain or deny the same and the opposite party is afforded an opportunity to interrogate him
thereon, or the interests of justice otherwise require. This provision does not apply to admissons of a
party-opponent as defined in Rule 801(d)(2).

(emphasis added) There is no longer the requirement that the witness be directed to the statement on cross-
examination asto a particular time or sequence. See M.R.E. 613 and comments. The witness should just be
given an opportunity to explain the statement, and the opposite party must be given an opportunity to
examine the statement. "Under this procedure, severd collusive witnesses can be examined before
disclosure of ajoint prior inconsistent statement.” M.R.E. 613 and comments. However, this Court has also
held that the stricter standard should be followed, and we have required the questions to include, "whether
or not on a specific date, at a specific place, and in the presence of specific persons, the witness made a
particular gatement.” Carlisle v. State, 348 So. 2d 765, 766 (Miss. 1977) (citations omitted). "Then with
the predicate properly laid, the witness may be impeached by showing prior statements inconsistent with the
in-court testimony, S0 long as the statement made in court is one reevant to the issue in the case and
therefore not collaterd. 1d. (atingWilliams v. State, 73 Miss. 820, 19 So. 826 (1896), aff'd, 170 U.S.
213, 18 S.Ct. 583, 42 L.Ed. 1012 (1898)).

158. More importantly here, counse must have agood faith basis for any question asked on cross-
examination; therefore, counse may not use prior inconsgstent statements as a "guise of impeachment for the
primary purpose of placing before the jury substantive evidence which is not otherwise admissble.”
Harrison v. State, 534 So. 2d 175, 178 (Miss. 1988)(citations omitted) (emphasisin origina); Foster v.
State, 508 So. 2d 1111, 1115 (Miss. 1987).



159. In Harrison, where the prior statements were offered as circumstantial evidence from which the jury
could infer thet the trid testimony of the witness was unreliable, this Court stated that the statements were
not hearsay. 534 So. 2d a 179. Thetrid judge could have sua sponte instructed the jury to consider the
prior statements as impeachment evidence only, but the failure to do so was harmless error when there was
ample evidence from which the jury could find the defendant guilty of murder; the statements were disclosed
in open court to the witness and opposing counse; the withess was on the withess stand and available for
interrogation by counsel opposite concerning the inconsstencies; and the jury's ability to obey such an
indruction is questionable. I d. Asin Harrison, "[t]he point of thisinquiry isto exposeto the jury the
witness specia motive to dant, unconscioudy or otherwise, histestimony.” Id. See also Cantrell v. State,
507 So. 2d 325, 330 (Miss. 1987) (bias is dways materia). As anote, attempting to distinguish the cases
cited to by FHowers, the State points out that in Harrison the State was trying to impeach its own witness.
Harrison, 534 So. 2d at 180. In Hosford v. State, 525 So. 2d 789 (Miss. 1988), the only evidence the
State had against Hosford was the prior unsworn statement of the State's own eyewitness. This Court
stated the record showed no evidentiary basisto ask the questions that were asked of the defendant.
Hosford at 792. The numerous instances of prosecutoria misconduct here (including but not limited to the
introduction of matters totally unsupported by any evidence) resulted in adenid of Fowerssright to afair
trial. When this occurs, this Court must reverse. See, e.g., Wilkins v. State, 603 So. 2d 309, 317-22
(Miss. 1992)(reversing murder conviction due to prosecution's tactics of introducing inadmissible evidence);
Griffin v. State, 557 So. 2d 542, 552-54 (Miss. 1990) (reversing capital murder conviction dueto
cumulative effect of improper prosecutorid acts which denied defendant fundamentaly fair capita murder
trid); Hosford, 525 So. 2d at 791-94 (reversing conviction due to prosecutoria misconduct in improper
cross-examination including matters unsupported by evidence resulting in adenid of fair trid); Williamson
v. State, 512 So. 2d 868, 872-75 (Miss. 1987) (reversing capital murder conviction due to prosecution's
improper admission of evidence); Foster v. State, 508 So. 2d 1111,1114-15 (Miss. 1987) (reversing
capitd murder conviction and stating that counsel must have a "good faith basis for any question asked on
cross-examination™); Hickson v. State, 472 So. 2d 379, 384-85 (Miss. 1985) (reversing murder
conviction due to prosecutorial misconduct resulting in denid of right to fair trid, citing cases prohibiting
prosecutor from ingnuation of matters unsupported by evidence); Fuselier v. State, 468 So. 2d 45, 49-
50 (Miss. 1985) (reversing capital murder conviction due to improper actions of prosecutor denying
defendant hisright to afair trid); Smith v. State, 457 So. 2d 327, 333-35 (Miss. 1984) (reversing
conviction due to prosecutorid misconduct in manner of questioning witnesses and resulting denid of afar
trid, citing numerous cases); Collinsv. State, 408 So. 2d 1376, 1380-81 (Miss. 1982)(reversing
conviction due to cumulative effect of prosecutoria misconduct, including improper statements regarding
evidence not in record, which denied defendant right to fair trid); Clemons v. State, 320 So. 2d 368, 371-
73 (Miss. 1975)(reversing conviction due to prosecutorial misconduct in arguing facts not in evidence
denying defendant of hisright to afarr trid); Sumrall v. State, 272 So. 2d 917, 919 (Miss. 1973)
(reversing conviction since defendant denied right to afair trid due to cumulative effect of prosecutor's
actions).

160. Here, the State tried to impeach the defense non-party witnesses. Flowers argues that prosecutoria
misconduct occurred during the guilt phase in numerous Situations. We first consider Connie Moore's
testimony that she had bought a pair of Fila Grant Hill tennis shoes for her son, after which the State tried to
show that she had bought them for Flowers. On cross-examination of Moore the State questioned her
about the shoes:



Q. Did you tdl your son Lemarcus Moore that you wanted him to go to Curtis lawyer, Mr. Gilmore,
and liefor Curtis, tdl him that Curtiswas & home dl morning that day? Did you dso tell him that
Curtis was dready in enough trouble; he was going to have to lie for him, and did you further tell your
own son that you wanted him to lie and say that Curtis didn't have any Fila shoes, that the only onein
the household that owned Fila shoes was his brother Marcus?

A.No, gir.
Q. Do you deny telling your son those things?
A. | didnt.

Q. Do you know of any reason that your son would have to say that you asked him to lie if you
didn't?

A.No, gir.

Q. Do you remember buying these shoes?

A.Yes, gr.

Q. You bought them in Greenwood, didn't you?

A.Yes, gr.

Q. Patricia Hollman was with you when you bought them, wasn't she?
A.No, sr. Shewasn'.

Q. Let me ask you this. Do you remember the day you bought those shoes telling Patricia Hollman
that you were buying those for Curtis birthday present?

A.No, sir.

Q. Do you deny that?

A.Yes, gr.

Q. And if she said that, that wouldn't be true?
A. It wouldnt.

Q. So you deny that she was with you when you bought the shoes, and you further deny that you told
her you were buying them for Curtis?

A.Yes, gr.

The proper predicate for impeachment waslaid. Carlisle, 348 So. 2d 766. The witness was given an
opportunity to explain or deny, which she did. Defense counsd did not object. However, we find the
prosecutor's actions to be plain error. Brown, 690 So. 2d at 297 (defendant who fails to make a
contemporaneous objection must rely on plain error to raise the assgnment on appeal). See also Foster v.



State, 639 So. 2d 1263, 1289 (Miss. 1994) (citing Gray v. State, 487 So.2d 1304, 1312 (Miss.1986)).
Here, Moore flatly stated that she did not make the statement to Hollman that she had bought the shoes for
Curtiss birthday. The State was required to continue with the impeachment and show abassin fact for the
guestion, or to offer a subsequent witness in rebutta to prove Moore's prior satement was true and that
Moore lied. The State's tactic here was in bad faith because the State had no basisin fact to make such a
clam. On rebutta, the State never refuted Moore's denid. Hollman testified as a State's witness and was
never asked this same question by the State. Nor was she produced in rebuttal after the prosecutor posed
thisingnuation to Moore who flatly denied it. We find that this was clearly error by the State.

161. Fowers also asserts that the State erred during additiona questions posed to Connie Moore. The
State asked Moore whether she had asked her son to lie for Flowers and state that he did not own any Fila
tennis shoes. This too was clearly improper questioning. While the State did not deny Howersthe
opportunity to question these witnesses about a prior inconsstent statement that they were not first asked
about in open court and given the opportunity to deny, that is not the issue a hand. The potentia
impeaching witness was gpparently present. The State never offered proof that in fact would have
impeached witness Moore's outright denia that she had ever asked her son to lie for Flowers or state that
he did not own any Filatennis shoes.

162. This Court has recently addressed thisissuein Walker v. State, 740 So. 2d 873 (Miss. 1999),
wherein the Court stated:

The asking of questions without a factuad basis leaves an impression in the mind of jurors thet the
prosecutor actually had such factsin hand and that the insinuations through questioning contained
some truth. This leaves fdse and inadmissible ideas in the minds of jurors that cannot be adequately
rebutted by the testimony of witnesses or ingtructions from the court.

Id. at 884. Walker further cited to a prior case concerning this same issue of prosecutors questioning
witnesses with no evidentiary bags for the questioning when making direct accusations to witnesses who
deny same, and then the State makes no attempt to prove them. This Court has clearly held that it is
prgudicid error for questions on cross-examination to contain ingnuations and intimations of such conduct
when thereisno basisinfact.” 1d. (cting Hosford, 525 So. 2d at 793). Here, the prosecutor clearly made
no attempt to prove that Moore had lied when she denied these questions posed to her on cross-
examination. We find error in the State's failure to offer proof that Moore lied. Such questioning without
evidentiary basis has been found by this Court to be inflammatory and extremely prgudicid. | d. It certainly
was prejudicia in the case & bar.

B. The Defendant's Taped I nterviews

163. Flowers admitted during cross-examingation that he had given ataped interview. The didtrict attorney
cross-examined Flowers regarding prior statements made to law enforcement. Flowers had given two
different stlatements on two different days, the first on July 16, 1996, and a second on July 18, 1996.
During cross-examination, the Didtrict Attorney held up the tape recording, and stated, "[w]éell, dl of thisis
on one taped statement that 1'm holding right here.” This tape was not introduced into evidence.
Furthermore, the Didrict Attorney implied, when holding the taped statement, that Flowers had given
severd different times for when he had gone to his sster's house on the day of the murder, July 16, 1996, in
a statement given to Officer Jack Matthews on July 16, 1996. However, the statement the Didtrict Attorney
was using on cross-examination was not the one given on July 16. In the State's own Mation, the State



admitsthat the Didtrict Attorney cross-examined Flowers by use of a"transcript of the tape recorded
satement” (emphass added). At trid, Officer Matthews testified that he took two (2) statements of
Flowers, one at 1:30 on July 16 and one on July 18. Matthews further testified that the July 18 statement
wastaped, but the July 16 statement was not taped or even written.

164. The Didrict Attorney combined the portion of the second statement with that given in the first
statement which was obvioudy confusing. Defense counsd promptly objected that the Digtrict Attorney was
combining the two separate statements, thereby confusing or mideading the jury. The State argues that
defense counsdl had the opportunity during his re-direct of the defendant to clear up any confusion over
what was on the tapes, because the trid court had stated, "Well, you have got aright to come back on
redirect . . . ." However, on redirect, when defense counsd atempted to clarify the confused statements,
the Didtrict Attorney objected. To further compound the error, the trid judge, in front of the jury, in
complete disregard of his prior ruling, stated, " There was no confusion in relation to what was brought out
on cross-examination.” The tape recording was not in evidence and was never played so that the jurors
could determine for themsdlves whether on that particular tape Howers had been inconsstent with different
versons of what occurred. Thiswas clearly mideading and confusing to the jury.

1165. During closing argument the State referred to the taped interview concerning the supposed
discrepancies of the times given by Howers as to when he went to his Sster's house. The Didtrict Attorney
Stated:

| want you to remember that the one statement that | kept asking him about dl the incons stencies of
was the one statement given on one day that was tape recorded. Every one of those inconsistencies
that | got him to admit were in there were in that same statement. We are not talking about different
dates that he told different things. He told that many different versons one time.

166. We find an abuse of the prosecutor's right to argue about the supposed incons stent statement made
while holding a tape to the jury, not admitted into evidence. These statements, dthough discussed in trid,
were clearly two separate statements given on different days and, about which the prosecutor was clearly in
error, thereby possibly confusng and mideading the jury. This error was compounded further by the trid
court's comment in refusing to alow rebuttal evidence to clear up any confusion regarding the issue of the
two statements. It is noteworthy that the State during ord argument before this Court, admitted that the
prosecutor, while holding up the tape recording before the jury, clearly referred to the incorrect date of the
supposed inconsistent taped statement by Flowers given to law enforcement officers. We find merit to this
issue, as clearly prgudicid error was committed by the prosecutor.

C. The Sentencing Phase

167. Finaly, Flowers clams that the prosecutor erred during the sentencing phase when during the cross-
examination of his mother, Lola Howers, evidence of "other crimes’ was improperly introduced into
evidence. The Didrict Attorney questioned her concerning an account of a supposed intentiona shooting by
Flowers of James Townsend. Reportedly, Flowers was only 15 years old at the time. Lola Flowers
attempted to explain by saying in response, "Because they were playing with guns. It's not like he just shot
him for doing nothing. Both of them had the gun." The defense promptly "[objected] to thisline of
questioning,” however, thetrid court, in dlowing the questioning to continue stated, "Well he is entitled to
question her about it, and she is entitled to answer it to the best she can.” The Didrict Attorney however
provided further detalls and asked Lola Flowersif she would agree with him that, Flowers "pointed agun at



James D. Townsend and said, "I'm going to shoot you," and pulled the trigger shooting him in the chest?”
Lola Flowers denied that gtating, "No, | would not." The Didrict Attorney further indicated that at that point
Flowers threastened Townsend and told him, "not to tell anybody he shot him." Even if this supposed prior
crime was true, materia and, relevant to the case a bar, the Digtrict Attorney would be prohibited from
eliciting details of any prior conviction as was attempted during Lola Flower's cross-examination. However,
no evidence was ever offered by the State to support this supposed prior crime, much less any conviction.
The only proper evidence which could have been offered, if the incident was true and relevant to the trid at
hand, would have been admissible through Townsend, or dternatively, a copy of an indictment and
judgment of conviction. Thiswas not done in the case & bar. A prosecutor is prohibited from "ingnuating
crimind conduct which is unsupported by any proof.” Smith v. State, 457 So. 2d 327, 334 (Miss. 1984)
(ating Stewart v. State, 263 So. 2d 754 (Miss. 1972)). Here there was no proof of the shooting of
Townsend ever offered to the jury. This Court held in Tobias v. State, 472 So. 2d 398, 400 (Miss. 1985)
that the prosecutor's direct examination of a store clerk regarding the defendant's aleged prior crime which
did not result in conviction required reversa.

168. The State argues that Jordan v. State, 728 So.2d 1088 (Miss. 1998) is controlling. InJordan, the
prosecution cross-examined a mother regarding the fact that her son had been charged with &t least four
crimesin Y outh Court after she testified that her son had never been in trouble with the law. I d. at 1097-
98. On appedl, the defense counsdl argued that the prosecutor should not have been adlowed to inquire into
prior Y outh Court matters, maintaining that such matters may prgudice the jury's deliberations in the
sentencing of the accused. 1d. at 1098. This Court held the following:

We have previoudy alowed inquiry into prior juvenile records on cross-examination when introduced
to rebut the opinion testimony of the mother of the accused. Evans v. State, 422 So.2d 737 (Miss.
1982). In Evans, we found no fault with asmilar line of questioning because "no attempt was made
to introduce any adjudication order. Also, the questions asked were proper to test the recollection of
thewitnessand werein rebuttd.” 1 d. at 745. The present issue directly mirrors the Evans facts,
therefore, we conclude the questioning was proper and did not preudice the jury.

Jordan at 1098.

1169. Jordan can be distinguished from the case at hand. In the case sub judice, this Court does not find the
Didtrict Attorney's cross-examination improper because it pertained to a youth court matter; rather, this
Court found that the cross-examination was improper because a " prosecutor is prohibited from ingnuating
crimina conduct which is unsupported by any proof.” In the present case, the Didtrict Attorney improperly
cross-examined the witness regarding aleged details of this supposed crime. No evidence was offered by
the State to support this supposed crime, much less any conviction. The cross-examination of Lola Howers
is yet another example of improper actions by the Didtrict Attorney which is clearly error.

VIIlI. THE TRIAL COURT COMMITTED REVERS BLE ERROR BY OVERRULING
FLOWERS OBJECTIONSTO THE TESTIMONY OF JACK MATTHEWS.

170. Flowers argues that reversible error occurred when thetrid court, over objections from the defense,
alowed Investigator Jack Matthews to testify from a business ledger which indicated money was missing
from the furniture store, Since the evidence of arobbery was "extremely minimal." Flowers charges that
Matthews was the only person who actudly testified that any money was missing and that snce he was
alowed to testify without the proper predicate being established his statement was hearsay. The State



argues that the testimony of Matthews makesiit clear that his concluson on how much money was missng
was not based on what someone e se told him but on his interpretation of the ledger.

171. At common law hearsay exceptions developed which furnished guarantees of truth-worthiness and
reliability which have been incorporated into the hearsay provisons of the uniform rules. M.R.E. Article
VIll(cmt.). There are five requirements for admisson under the "other exceptions' provison of Rule
803(24): (1) trustworthiness; (2) materidity; (3) probative value; (4) the interests of justice; and (5) notice.
M.R.E. 803(24). Judicia discretion is required to determine the admissibility of evidence under thisrule,
and the judge's ruling will not be overturned on appeal except for an abuse of discretion. Leatherwood v.
State, 548 So. 2d 389, 401 (Miss. 1989) (citing United Statesv. Friedman, 593 F.2d 109, 118 (9th
Cir.1979)).

172. In the case sub judice, the ledger is a business record. The foundationa requirements for business
records are:

1) the statement isin written or recorded form;

2) the record concerns acts, events, conditions, opinions or diagnoses,
3) the record was made at or near the time of the matter recorded;

4) the source of the information had persond knowledge of the matter;
5) the record was kept in the course of regular business activity; and

6) it was the regular practice of the business activity to make the record.

1173. The comments to the rules dso State that there must be testimony from a foundationa witnessto
provide evidence of the foundation requirements. M.R.E. 803(6) and cmt. Accordingly, the ledger found at
the store would be a business report. Here the "custodian” of the records is unavailable, as she was one of
the victims found deed at the scene of the crime. Thus the foundation for introduction of the business
records was established through the investigator who discovered the records at the scene and through
Tardy's daughter (Bdlard), both of whom were qualified witnesses under M.R.E. 803.

174. At trid it was established that Matthews recovered the ledger from adesk at the furniture store on the
morning of the murders. He identified the ledger and described it to be arecord of the cash on hand for the
store's operations. It was admitted into evidence with no objections. When the State asked Matthews if he
was able to determine through his investigation how much money was missing from the cash drawer, the
defense objected that the proper predicate had not been laid to show how Matthews made his
determination. The court overruled the objection when the State clarified his statement and said, "All we are
asking isfor hisinvedtigation after he was advised how to read the ledger sheet." (emphasis added).

175. Later, Bdlard, Tardy's daughter, testified that she was involved to some extent in the business at
Tardy's and that she was familiar with how the business was run. She described the normal operating
procedures at the store. She described what her mother would do every morning after she had entered the
building: "go to her office and unlock the safe and take the things necessary for business, the cash drawer,
and the accounts receivable book and the receipt book out and take it to the front office." After looking a
the ledger, Ballard testified that the ledger indicated that there was $400 in the drawer. Balard d <o testified



that Carmen Rigby, the bookkeeper, had worked at Tardy's for 20 years and that she usualy got to work,
"anywhere from 10 after to 9:30." Every morning she would, “come in and take the receipt book to see
what had come in the day before and that morning in the mail and make up a deposit and count the drawer
and balance the drawer and then go to the bank." Ballard testified that a deposit had been made on the
morning of the murders.

176. Balard was clearly the proper source of the detailed information since she had persond knowledge of
how the business was operated. She was involved in the business to some extent and was, therefore,
qudified to interpret the ledger sheet. Since the bookkeeper was one of the victims, the ledger had to be
authenticated by someone other than the custodian. Balard qudified as a witness to authenticate the record.
Wefind that Matthews, should only have been alowed to introduce the ledger which he found during his
investigation, not testify about the details therein and interpret the ledger's contents.

177. The judge overruled the defense's objection that the ledger was hearsay, and we find clear abusein his
ruling. The ledger was a necessary and reliable source of evidence since the bookkeeper was not available
to testify. Once it was admitted, although its contents did not necessarily require an expert to describe what
it contained, it did require someone who was familiar with the contents, terms and meaning of the ledger.
The only person who testified who fit that description was Balard. Because the ledger met the requirements
of abusiness record under M.R.E. 803(6), it could be admitted into evidence, but the interpretation of this
document required someone who was familiar with it and could explain it to the jury. Matthews could not
S0 interpret the ledger, but Balard could.

{178. It is not uncommon to alow the introduction of records that contain evidence for which the defendant
isontrid. Kettle v. State, 641 So. 2d 746, 750 (Miss. 1994). A recent decision by this Court in Harkins
v. State, 735 So. 2d 317, 321 (Miss. 1999), held that "the admission of calibration certificates without
testimony from the cdibration officer does nat, in generd, violate either the hearsay rule or the confrontation
clausesin the Missssippi or United States congtitutions, as long as the proper foundationislaid.” In the case
sub judice, the business ledger qudified under Rule 803(6) as data kept in the regular course of business.
However, the better practice would have been to allow only Bdlard to testify about the ledgers contents,
because of the need to explain about the money which should have been at the store that morning.

179. Matthews testified that he recovered the ledger sheet from the desk at the furniture store on the
morning of the murders. Maithews tetified that the ledger sheet, which was entered into evidence,
gppeared to show the cash on hand for the day. Later, in his testimony, Matthews began to testify asto the
amount of money that the ledger would indicate was missing from the cash drawer, whereupon the defense
objected as to the knowledge of the witness as to his determinations. The State argued that the question
was toward what his investigation revealed after he had been advised on how to reed the ledger sheet.
Matthews was clearly testifying to double hearsay. He could not have read and interpreted the ledger but
for instructions on how to do so by someone who knew that particular ledger. In fact, that is exactly what
occurred according to the record. The court overruled the objection, and Matthews was able to testify that
approximately $287 was missng from the cash drawer. The better procedure was clearly to alow
Matthews to tell how and where he found the ledger, mark it for identification purposes and then to alow
Roxanne Bdlard to have introduced the records, provide for their authenticity, and in interpreting the
document, testify as to procedures and how much money was missing, if any. There was additiond
testimony from the cell mate, Ved, that Flowers had confessed to him that he had taken some money.
There was a0 testimony during the trial concerning the fact that Flowers did not receive his pay check for



the short time that he had worked at Tardy's due to damages to batteries that he caused. There was also
testimony that Tardy had told FHowers that she no longer needed him to come to work. Additiondly, some
$250 was recovered by authorities from the bedstead where FHlowers had lived. The ledger was relevant to
show that there was evidence that a robbery had taken place, and from this evidence, the jury could decide
the issue. Bdlard's testimony adequately covered the ledger and other evidence indicating proof that a
robbery occurred.

1180. Although we find error in alowing Matthews to testify about the ledger's content, there was more than
aufficient other testimony which supports the fact element of proof required of the State to etablish that a
robbery occurred. Thus, Matthews's testimony about the ledger was harmless beyond a reasonable doulbt.
On retrid, however, we suggest the aforementioned procedure be followed of alowing only Bdlard, who
was evidently the only person who could interpret the ledger, to testify about the ledger's contents.

XX. FLOWERSWASDENIED HISFUNDAMENTAL RIGHT TO A FAIR TRIAL BY
THE CUMULATIVE EFFECT OF THE MATTERS ADDRESSED ABOVE.

181. In hisfina assgnment of error Flowers urges this Court to reverse his conviction and sentence based
upon the cumulative impact of the errors at histrid. The State citesto Foster, where this Court held that the
defendant did not provide alisting of "near errors’ and the Court was lft to create alist and found none.
Foster v. State, 639 So. 2d 1263 (Miss. 1994). Finding no errors individudly, there were none
cumuldivey. 1 d. The State further argues that even if some errors were found by this Court, this Court must
consder the errors as awhole and the result must be adenid of afair trid in order for thereto be a
reversd. (citing Williams v. State, 445 So. 2d 798, 810 (Miss. 1984)).

182. Our case law dlows an accumulation of otherwise harmless error to result in reversa. See Jenkins v.
State, 607 So. 2d 1171, 1183-84 (Miss.1992); Griffin v. State, 557 So. 2d 542, 552-53 (Miss.1990).
See also United States v. Garza, 608 F.2d 659, 665 (5th Cir.1979).

1183. This Court has reviewed this case with "heightened scrutiny,” and the errors, as cited previoudy, any
one of which standing alone is sufficient to warrant reversal, nevertheless, when considered together, have
such acumulative effect asto require reversal. The cumulative effect of al of these errorsis obvioudy the
most substantial reason for this Court's reversa of this case. We therefore find merit to FHlowerss argument
on accumulétion of error.

CONCLUSION

1184. For these reasons, we reverse the judgment of the Montgomery County Circuit Court, and we remand
this case for anew trid consgstent with this opinion.

185. REVERSED AND REMANDED FOR PROCEEDINGS CONSISTENT WITH THIS
OPINION.

PRATHER, CJ.,, PITTMAN, P.J., AND WALLER, J.,, CONCUR. McRAE, J., CONCURS
IN RESULT ONLY. BANKS, P.J.,, CONCURSIN PART WITH SEPARATE WRITTEN
OPINION JOINED BY McRAE, J. COBB, J., DISSENTSWITH SEPARATE WRITTEN
OPINION. MILLSAND DIAZ, JJ., NOT PARTICIPATING.

BANKS, PRESIDING JUSTICE, CONCURRING IN PART:



1186. | agree with the mgority's disposition of this case and most of what it says. | write separately to note
that | would not term the Matthews testimony harmless. That testimony was speculation based upon
hearsay, and, coming asit did from a Highway Petrol investigator, had the potential to take on added
sgnificance on acrucid issue. In my view, the later testimony of one more familiar with the source of the
documents from which Matthews drew inferences does not render the error in admitting Matthewss
testimony harmless.

1187. Ingtances such as this should not be encouraged by our failure to acknowledge that they may be

reversible error. Wells v. State, 698 So.2d 497, 519 (Miss. 1997) (Banks, J., concurring in part and
dissenting in part). Nevertheless, the error is of no moment here, because we have reversed for other

reasons.

McRAE, J., JOINSTHIS OPINION.
COBB, JUSTICE, DISSENTING:

1188. | respectfully dissent. In my opinion, there was more than sufficient evidence to prove that Curtis
Giovanni Flowers murdered Bertha Tardy and to affirm the conviction and the sentence imposed by the
jury. Although errors were made by the prosecution, | do not believe that individualy or cumulatively the
errorswere S0 prgudicid that Flowers was denied afair trid.

1189. Flowers cited twenty errorsin his apped to this Court. The mgority basesits reversal on only four of
these errors, gpparently concluding that the others were ether without merit or were harmless error. While
recognizing that even asingle error may be of such magnitude as to require reversal of acase, my review

and understanding of the record and the law in this case does not lead me to reach the same conclusion as

the mgority.
190. The mgority finds that the following errors prejudiced Flowers and require reversad:

1. Howers was denied his fundamenta right to afair trid by the admission of evidence and argument
of other crimes.

2. Howerswas denied his fundamentd right to afair trid due to prosecutoriad misconduct.

3. Thetrid court committed error by overruling Flowers's objections to the testimony of Jack
Matthews.

4. Howers was denied his fundamentd right to afair trid by the cumulative effect of the matters
addressed above.

191. | respectfully disagree.

1. Flowerswas not denied hisfundamental right to afair trial by the admission of evidence
and argument of other crimes.

192. The mgjority is correct in sating that evidence of other crimesis generaly not admissible to show that
the party acted in conformity with past behavior, but Rule 404(b) provides an exception as to the admission
of other crimes. The comment to Rule 404(b) States in pertinent part:



(b) . . . Evidence of another crime, for instance, is admissible where the offense in the ingtant case and
in the past offense are so inter-connected as to be consdered part of the same transaction. Neal v.
State, 451 So0.2d 743 (Miss. 1984).

193. Thereis no question that the four murders were committed by the same person, with the same
wegpon, a the same time, and in the same place. Thus, they clearly are inter-connected and part of the
same transaction. So there is no violation of Rule 404(b).

194. The mgority isaso correct in its Satement that where other crimes or "bad acts' of the defendant are
offered into evidence pursuant to Rule 404(b), it is Hill subject to the requirements that its probative vaue
outweigh any resulting unfair prgudice under Rule 403, which isthe "ultimate filter through which all
otherwise admissible evidence must pass’, citing Bounds v. State, 688 So.2d 1362, 1370 (Miss. 1997).
InBounds, however, this Court found that the State had failed to establish atime frame during which the
other "bad acts' occurred, thus "...seem[ing] to alow any bad act committed at any time by a defendant to
comein...", which is"exactly what the Rules of Evidence seek to prevent.” Id. at 1370. In the present case,
the time frame was clearly established. The four murders occurred at the same time.

195. The mgority then cites Mackbee v. State, 575 So.2d 16, 27-28 (Miss. 1990) (citing Brown v.
State, 483 So.2d 328, 330 (Miss. 1986)), in which this Court held (in applying Rule 404(b)) that even
though it may reved other crimes, evidence may be admitted in order to tell arationa and coherent story of
what happened and whereit is substantially necessary to present a complete story. In the present case, the
State put on evidence, through the severa witnesses mentioned above, smply to tell arationa and coherent
story of what happened and what they saw at the crime scene on the morning that Bertha Tardy was
murdered. | respectfully disagree with the mgjority's conclusion that "the State improperly employed atactic
of trying Howersfor dl four murders during thistrid...solely to inflame and prgjudice the jury.” Citing cases
which are arguably more favorable to the State's position than to Flowerss position, the mgjority opines
that "[€]vidence of the other crimeis dso admissbleif it sheds light upon the motive or if it forms apart of a
chain of factsintimately connected so that in order to interpret its generd parts, the whole must be heard.”
Davisv. State, 530 So.2d 694, 697-98 (Miss. 1988). Further, the mgjority states that "[t]he above rule
has dso gpplied when the evidenceisintegraly related in time, place, and fact to the crime for which the
defendant is being tried in order to alow the state to tell a coherent story of what happened to the victim."
McFeev. State, 511 So.2d 130, 136 (Miss. 1987); Ladner v. State, 584 So.2d 743, 758 (Miss. 1991).
InLadner, where there were two victims at the scene, this Court stated:

196. In overruling Ladner's request for amidtrid, the trid judge stated:

Asto the second victim at the scene, the two cases are so intertwined it'simpossible...to
disassociate one from the other. There must be some lapping into the second victim because
the second victim was found right there at the scene with a bullet in her head, too. They
can't go into the detail that they could go into if the defendant were on trial for the second
victim today, but thereisnecessarily going to have to be sometestimony that concer nsitself
with the other capital murder charge.

Thereferencesmade...wer e necessary to tell the complete story of the crime. Both were
killed in Holden's mobile home with the same gun. See Griffin v. State, 504 So.2d 186, 191-
92 (Miss.1987).



Theissueisreected.
Ladner, 584 So0.2d at 758 (emphasis added).

1197. Other cases cited by the mgority provide clear authority for alowing evidence of other crimesto be
admitted into evidence. See Hurnsv. State, 616 So.2d 313, 321 (Miss. 1993); Griffin v. State, 504
S0.2d 186, 191 (Miss. 1987); Stringer v. State, 500 So.2d 928, 930 (Miss. 1986); Robinson v. State,
497 S0.2d 440, 442 (Miss. 1986); Davis v. State, 476 So.2d 608, 609 (Miss. 1985); Neal v. State,
451 So.2d 743, 759 (Miss. 1984). The probative vaue of tdling a complete story as to the crime scene
and what other possible scenarios that might have occurred at the time of the crime required admitting
evidence of the other crimes within the guiddines established by the rules of evidence and case law; and
therefore, the admittance here outweighs any resulting prejudice under Rule 403. The mgority emphasizes
that it isthe "necessty” to use the evidence of the three other killingsto tell acoherent story that is the key
to itsadmissihility, citing Stringer. However, neither Rule 404(b) nor the comment thereon States that it
must be "necessary" to prove motive, opportunity or one of the other listed factorsin order to be
admissble. | find Stringer to be distinguishable. Although thisisaclose cal, | do not agree that the
evidence admitted requires reversa.

2. The Prosecutor's conduct did not result in the denial of Flowerssfundamental right to a
fair trial.

1198. The mgority cites three specific incidences as being prosecutorid misconduct requiring reversd. |
respectfully disagree.

199. Thefirst incident cited as error was the State's tactic in cross-examination of defense witnesses. |
believe that the prosecution had a good faith basis for asking the questions that were asked of the defense
witnesses and that it was up to the defense to challenge the questions asked. The defense chose not to
chalenge. At no time did the prosecution deny the defense the opportunity to question these witnesses
about these statements. The impeaching witnesses were available to provide the impeaching statements.
They were just not called upon to do so. While | agree with the mgority that the prosecution should not use
prior incongstent statements to place before the jury substantive evidence that is otherwise not admissible, |
respectfully submit that the prosecution had provided these statements to the defense in discovery and that
the defense chose not to pursue these matters. The cases cited by the mgority are distinguishable in that the
witnesses involved were the State's own witnesses or the defendant, which can involve a different line of
questioning. The key point here isfor the questions to have a basis in fact, which they did. Any error was
not so prejudicial that it could not have been corrected by the defense. Without a contemporaneous
objection, this Court is without the necessary tools to decide if amiscarriage of justice has occurred. In light
of the fact that there was a strong possibility for bias and that the witnesses were available if the defense had
wanted to question them, the fact that the questions were asked, in this Situation, was not so inflammatory
asto necesstate the tria court's objecting on its own motion or to require finding of reversble error by this
Court.

11100. The second incident cited by the mgority as error concerned the prosecutor's use of a tape recording
not admitted into evidence. FHlowers had admitted during cross-examination that he had given ataped
interview. Actudly two different satements were given by Howers and there was arguably some confusion
and inconsistency regarding the statements. Defense counsel had the opportunity during re-direct to clear up
any confuson over what was on the tgpe. Defense counsel could have had the tape introduced and



admitted into evidence, but he did not. | concede that the tria judge could have alowed more discusson on
thisissue, but Snce the contents of the tape had been discussed in trid, any error was not such that it
required reversd in this case. | respectfully disagree with the mgority's finding that this conduct was
prosecutorid misconduct warranting reversa.

1101. The third incident cited by the mgjority as error occurred in the questioning of Lola Flowers during
the sentencing phase. Ms. FHlowers offered that her son was not capable of being violent in any way. Over
defense counsel's objection, the State then questioned Ms. Flowers about her son's shooting of one James
Townsend. | do not believe the trid judge erred in dlowing the questioning to continue. Once a defense
witness makes this kind of statement in the sentencing phase, the State has aright to rebut the witnesss
testimony by chalenging the knowledge of the witness and to use the information within the permitted limits
of prior caselaw. Finley v. State, 725 So0.2d 226, 239 (Miss. 1998); Lanier v. State, 533 So.2d 473,
487 (Miss. 1988).

3. Thetrial court did not commit error by overruling Flowers's objectionsto the testimony of
Jack Matthews.

1102. The mgority finds that error occurred when the trid court, over objections from the defense, alowed
Investigator Matthews to testify from a business ledger which indicated money was missing from the
furniture sore, sSnce the evidence of a robbery was "extremely minimd." | respectfully disagree.

1103. The fact that the ledger qudified as a business record under M.R.E. 803(6) gave this piece of
evidence credibility. The fact that it was a Smple document not requiring an expert's interpretation should
have alowed it to be introduced by Matthews. Even if Bdlard, Tardy's daughter who was involved in the
business and had persona knowledge of the ledger, had not been available to interpret the ledger, in my
opinion it still would have been admissible and could have been interpreted by the investigator. In the case
sub judice, no harm occurred, especidly since Ballard's interpretation of the ledger corroborated
Matthewss testimony. | disagree with the mgority's finding of clear abuse when the judge overruled the
defensg's objection that the ledger was hearsay. At common law hearsay exceptions developed which
furnished guarantees of truth-worthiness and rdiability which have been incorporated into the hearsay
provisons of the uniform rules. See M.R.E. 803. Judicia discretion isrequired to determine the
admissihility of evidence under thisrule, and the judge's ruling will not be overturned on gpped exce pt for
an abuse of discretion. Leatherwood v. State, 548 So.2d 389, 401 (Miss. 1989) (citing United States v.
Friedman, 593 F.2d 109, 118 (9th Cir.1979)). The "custodian” of the records was unavailable to testify at
trid, as she was one of the victims found dead at the scene of the crime. Thus the foundation for
introduction of the business records was established through Matthews, the investigator who discovered the
records a the scene and through Tardy's daughter (Ballard) both of whom were quaified witnesses under
M.R.E. 803. The ledger was a necessary and reliable source of evidence since the bookkeeper was not
available to testify. Once it was admitted, its contents did not require an expert to describe what it
contained. The defense was able to cross-examine both Balard and Matthews as to the contents of the
ledger. The jury was able to then evauate the rdiability of the evidence. While | respectfully disagree with
portions of the mgority's analysis on thisissue, | agree with the mgority's finding that the better practice
would have been to alow only Balard to testify about the ledger's contents.

4. Flowerswas not denied hisfundamental right to afair trial by the cumulative effect of the
matters addr essed above.



1104. Thefind error cited by the mgority as cause for reversing the tria court is the cumulative impact of
the previoudy discussed errorsin Flowersstrid. Citing Jenkinsv. State, 607 So.2d 1171, 1183-84
(Miss.1992); Griffin v. State, 557 So.2d 542, 552-53 (Miss.1990); and United States v. Garza, 608
F.2d 659, 665 (5th Cir.1979) (caselaw will alow a cumulation of otherwise harmless error to result in
reversal), the mgority goplied heightened scrutiny inits review of this case and found sufficient cumulaive
effect to require reversd. Again, | respectfully disagree. While thiswas not a perfect trid, by any measure, |
do not believe that the errors which occurred require reversd. | would affirm Flowerss conviction and
sentence as ordered by the Montgomery County Circuit Court.



