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WALLER, JUSTICE, FOR THE COURT:

INTRODUCTION

1. Thiscaseis an apped from an order issued by the Circuit Court of Leflore County, Missssippi, granting
Appellee Babby Alford's motion to dismiss Appellant Wallace Van Meter's gpped from the County Court
to the Circuit Court. Because we find that gpped s from county courts to circuit courts are controlled by the
Mississppi Rules of Appellate Procedure, we reverse and remand to the Leflore County Circuit Court o
that the clerk of the court may issue an gppropriate notice to Van Meter and so that the circuit court may
consider less severe sanctions.

2. This case originated in the County Court of Leflore County and was tried before ajury, resultingin a
verdict in favor of Alford. The judgment was dated June 23, 1998. Van Meter filed a notice of gpped with
the county court and paid the clerk'sfiling fee of $100.00 on July 23. Alford filed amotion to dismissthe
apped on September 2, because Van Meter had failed to comply with appellate procedure in severa ways.
On September 4, Van Meter filed a designation of the record, arequest for an estimate of costs and a
response to the motion to dismiss. On September 23, the circuit court dismissed Van Meter's appedl.

ANALYSIS



|.DID THE CIRCUIT PROPERLY DISMISSVAN METER'SAPPEAL FROM COUNTY
COURT FOR FAILURE TO COMPLY WITH THE UNIFORM CIRCUIT AND COUNTY
COURT RULESASWELL ASTHE RULESOF APPELLATE PROCEDURE?

13. Van Meter contends thet, after Alford filed the motion to dismiss for failure to comply with the rules, he
was not given fourteen days to correct the apped’s deficiencies, as required under M.R.A.P. 2(a)(2), and
that this case must therefore be reversed and remanded. Alford claimsthat M.R.A.P. 2(2)(2) does not
apply to appeals from county court to circuit court. The Court has previoudy addressed thisissuein
American Investors, Inc. v. King, 733 So. 2d 830, 832 (Miss. 1999) ("An appea from county court to
circuit court is controlled by the Mississippi Rules of Civil Procedure . . ., the URCCC, and the M.R.A.P.")
. We specificaly held that M.R.A.P. 2(a)(2) applies to appedls from county court to circuit court. 1d. Rule
2(a)(2) mandates thet, after amotion to dismiss has been filed, the court clerk (the circuit derk in this
ingance) officidly notify an appdlant of deficienciesin his gpped and that the gppellant be given fourteen
(14) days therefrom to correct any deficiencies.

4. Van Meter was therefore deprived of due process when his appeal was dismissed because he was not
given an officid notice of deficienciesin his gpped by the circuit derk. Alford's motion to dismiss cannot be
subgtituted for an officia notice of deficiencies from the court clerk. Even where a party has moved to
dismiss, the plain language of the rule requires a notice from the clerk of the deficiency and a fourteen day
opportunity to cure the deficiency.

5. This case will be remanded to the Leflore County Circuit Court with ingtructions that the appropriate
notice be issued to Van Meter, informing him of the specific deficiencies in the gppedal and giving him 14
daysto cure said deficiencies.

. WASTHE DISMISSAL OF VAN METER'SAPPEAL AN APPROPRIATE
SANCTION?

6. Van Meter was delinquent in filing a designation of record, an estimation of cogts, and a Rule 11(b)(1)
certificate of compliance. Appdlants are ingtructed to file adesignation of record and an estimate of costs
within seven (7) days after the notice of apped isfiled. See M.R.A.P. 10(b)(1) & 11(b)(1). Appelants are
further ingtructed to file smultaneoudy a Rule 11(b)(1) certificate of compliance when the estimate of costs
isfiled.

117. However, these deficiencies do not necessarily mandate adismissa. M.R.A.P. 3(a) satesthat the "[f]
alure of an gppellant to take any step other than the timely filing of a notice of gpped does not affect the
perfection of the gppedl, but is ground only for such action as the [gppellate court] deems appropriate,
which may include dismissal of the apped.” (emphasis added). Van Meter timely filed his notice of gpped;
therefore his gpped was perfected to the circuit court. Because M.R.A.P. 3(a) ispermissve asto the
imposition of sanctions for appellate deficiencies, the gppellate court should consder the full panoply of
sanctions before imposing the most harsh sanction of dismissd. Seealso M.R.A.P. 11 cmt. ("Even though
Rule 3(a) no longer makes prepayment of costs an absol ute criterion for perfecting an apped, the [appellate
court] can respond under Rule 2(a)(2) to such falure with an gppropriate sanction, including dismissa.").

118. However, the consderation of impaosition of sanctionsis appropriate. Even though Van Meter did not
receive actual notice from the court clerk, Alford's motion to dismiss provided constr uctive notice that his
appeal was subject to dismissal. The adminigiration of justice was hindered when Van Meter, who was



under aduty to insure that proper appellate procedure was complied with, sat back and waited for the
court to give him actud notice of something of which he dready had constructive notice and something he
had a duty to know. Alford has aright to a speedy disposition of this case.

9. The Court finds that the dismissal of Van Meter's gpped was too harsh a sanction. See, e.g., Glover v.
Jackson State Univ., 755 So. 2d 395, 404 (Miss. 2000) (interpreting M.R.C.P. 41 and quoting Wallace
v. Jones, 572 So. 2d 371, 375-76 (Miss. 1990) ("[D]ismissa . . . is appropriate only where thereisa
clear record of delay or contumacious conduct and lesser sanctions would not serve the best interests of
judtice. Thisis s0 because dismissd with prgjudice is an extreme and harsh sanction that deprives alitigant
of the opportunity to pursue his claim, and any dismissals with prgudice are reserved for the most egregious
cases.)). However, these concerns must be balanced with any prejudice further delay may impose upon the
appellee "The predominant reason for creating time limitations in gppellate procedure is to bring an
expeditious termination to the disoute and afind resolution to the matter as quickly as possble” Garrett v.
Nix, 431 So. 2d 137, 139-40 (Miss. 1983), overruled on other grounds, Moran v. Necaise, 437 So.
2d 1222 (Miss. 1983).

110. Thereis no evidence in the record that the deficienciesin Van Meter's gpped were the result of clear
delay or contumacious conduct. The Court is therefore of the opinion that lesser sanctions may be
gppropriate in this case.

CONCLUSION

111. The judgment of the Circuit Court of Leflore County is reversed, and this case is remanded to thet
court with ingructions that it issue a Rule 2(a)(2) notice to Van Meter, giving him specific notice of the
deficiencies of his apped and dlowing him fourteen (14) days from the date of the notice to cure sad
deficiencies, and with ingtructions to the circuit court to consider lesser sanctions.

112. REVERSED AND REMANDED.

PRATHER, C.J., BANKS, P.J., McRAE, MILLS, COBB AND DIAZ, JJ., CONCUR.
SMITH, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY
PITTMAN, P.J.

SMITH, JUSTICE, DISSENTING:

113. Van Meter clamstha he was not given proper notice. Alford's motion to dismiss the gpped diligently
informs Van Meter of the reasons his apped should be dismissed, dearly listing violations of URCCC 5.04,
5.05 & 5.09, M.R.A.P. 10(b)(1), 11(a) & 11(b); and Miss. Code Ann. § 11-51-29. Van Meter filed a
reponse to the motion to dismiss the gppedl recognizing that he had yet to conform to the rules: " Although
the appeal has not been perfected until these rules are conformed with, fallure to follow theserulesis
not fatd to the gpped.” (emphasis added). VVan Meter is correct in recognizing thet he failed to conform to
the rules, but heiswrong in assarting that falure to conform to the rules cannot affect his gpped.

114. Van Meter argues that he was entitled to the type of notice provided for in M.R.A.P. 2(a)(2):

[w]hen ether Court, on its motion or motion of a party, determines that dismissa may be warranted
under this Rule 2(8)(2), the clerk of the Supreme Court shall give written notice to the party in defaullt,
apprizing the party of the nature of the deficiency.



Van Meter claims that notice "should have been given by the Clerk of the Circuit Court." Van Meter cites
no authority for this propodtion, and | do not interpret Rule 2(a)(2) as mandating written notice by a circuit
court clerk. M.R.A.P. 1 provides that the Missssppi Rules of Appellate Procedure "govern procedurein
gpped s to the Supreme Court of Mississppi and the Court of Appedls of the State of Missssippi...."
Further, the Comment to the Rule Sates thet its purposeis "to facilitate the just and efficient disposition of
causes brought before the Supreme Court and the Court of Appeals."M.R.A.P. 2(a)(2) (emphasis added)

115. Procedura due process demands that an gppeal should not be dismissed without giving notice to a
defaulting party in order to afford the defaulting party an opportunity to cure any deficienciesin his appedl.
American Investors, Inc. v. King, 733 So.2d 830, 831-32 (Miss. 1999). In King, the circuit court
dismissed the plaintiff's gppeal on its own maotion, without prior notice to ether party. Id. at 831. Van
Meter's apped, however, was not dismissed until after Alford filed amotion to dismissinforming Van Meter
of his deficiencies. Where amotion to dismiss adequatdly gives notice of the deficiencies of an apped and
an opportunity is given to cure the default, procedura due processis satisfied, and the trid judge may
properly dismiss the apped where the gppellant has not timely cured the deficient gpped. Russell v.
Mitchell-Putnam Signs, 754 So.2d 1256, 1258 (Miss. Ct. App. 1999) (citing American I nvestors,
733 So.2d at 831).

116. In the instant case, not only did Alford's motion to dismiss the apped provide adequate notice, but
Van Meter filed a response to the motion which noted that he had yet to conform to the rules necessary to
perfect an apped. Van Meter was clearly on notice of the deficiencies of his gppedl, and the circuit court
alowed more than fourteen days to cure said deficiencies before granting Alford's motion to dismissthe
apped. By filing aresponse to the motion to dismiss and acknowledging his failure to conform to the rules
necessary to perfect an gpped, Van Meter waived hisright to object to lack of notice from the clerk.

127. | respectfully dissent.
PITTMAN, PJ., JOINSTHIS OPINION.



