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Jacky D. Baker (“Baker”) appeals the sentence imposed by the Circuit Court of Clinton
County, Missouri, (“trial court”) following a plea of guilty to the class A misdemeanor of
endangering the welfare of a child. He argues that the trial court exceeded its statutory authority
in sentencing him to 180 days of detention or “shock time” as a condition of his probation. We
reverse and remand for re-sentencing with regard to the length of detention imposed as a condition

of probation.



Factual and Procedural background

On November 17, 2017, Baker was charged by complaint with the Class B felony of child
molestation in the first degree under section 566.067.1 The State thereafter filed a substitute
information charging Baker with the Class A misdemeanor of endangering the welfare of a child
under section 568.050. On November 28, 2017, Baker entered a guilty plea to the amended charge.
The trial court sentenced Baker to 12 months in jail, suspended execution of that sentence, and
placed him on probation for two years. As a condition of probation, the trial court imposed 180

days of detention as shock time. Baker now appeals.?

Analysis
Baker’s sole point on appeal contends that the trial court erred in imposing 180 days of
detention or “shock time” as a condition of his probation because, he argues, such a sentence
exceeds the statutory maximum. Before we address the merits of Baker’s claim, we must first
determine whether his claim has been preserved for review. The record is bereft of any attempt by
Baker to preserve the error he now claims or otherwise bring the matter to the attention of the trial
court prior to the filing of this appeal. Consequently, the issue has not been preserved. “Any issue
that was not preserved can only be reviewed for plain error, which requires a finding that manifest
injustice or a miscarriage of justice has resulted from the trial court error.” State v. Severe, 307
S.W.3d 640, 642 (Mo. banc 2010). “Rule 30.20 provides that the appellate courts can conduct
plain error review of sentences.” 1d. We will exercise our discretion to review Baker’s claim for

plain error.

L All statutory citations are to the Revised Statutes of Missouri, 2017.

2 The State declined to file a brief in response to Baker’s appeal.
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We must next address whether Baker has waived the error he now alleges. “The general
rule in Missouri is that a plea of guilty voluntarily and understandably made waives all non-
jurisdictional defects and defenses.” Wright v. State, 453 S.W.3d 234, 239 (Mo. App. W.D. 2014)
(quoting Hagan v. State, 836 S.W.2d 459, 461 (Mo. banc 1992)); see also Johnson v. State, 477
S.W.3d 2, 6 (Mo. App. E.D. 2015) (“A guilty plea waives[] all constitutional and statutory claims
except jurisdictional defects and claims that the guilty plea was not made knowingly, voluntarily,
and intelligently.”). Although entry of a criminal sentence in excess of that authorized by law is
no longer properly characterized as a “jurisdictional defect” following J.C.W. ex rel. Webb v.
Wyciskalla, 275 S.W.3d 249, 253-54 (Mo. banc 2009), cases involving unauthorized sentences
were traditionally viewed as raising “jurisdictional” issues. See State ex rel. Zinna v. Steele, 301
S.W.3d 510, 516-17 (Mo. banc 2010). Thus, caselaw holds that no waiver occurs in cases “where
it can be determined on the face of the record that the court had no power to enter the conviction
or impose the sentence.” Wright, 453 S.W.3d at 239. (quoting Hagan, 836 S.W.2d at 461). Given
that Baker is claiming that a component of the sentence imposed by the trial court exceeded the
maximum allowed by the law, his claim was not waived by the entry of his guilty plea and we may
consider his argument on the merits.

Section 557.011.2(5) authorizes the trial court to, in combination with any of the other
available dispositions, “[iJmpose a period of detention as a condition of probation, as authorized
by section 559.026.”° Section 559.026(1) provides that “[i]n misdemeanor cases, the period of
detention under this section shall not exceed the shorter of thirty days or the maximum term of

imprisonment authorized for the misdemeanor by chapter 558.” (emphasis added). Baker pleaded

3 “Section 559.026 is the so called ‘shock probation’ statute, the basic purpose of which is to permit the shock of
relatively short term imprisonment during long term probation periods.” Davis v. State, 712 S.W.2d 50, 52 (Mo. App.
E.D. 1986).



guilty to a Class A misdemeanor, for which the maximum term of imprisonment is established in
section 558.011 at one year. As such, Baker was eligible for the maximum term of detention or
“shock time” authorized by section 559.026, which is thirty days. The trial court, in ordering Baker
to serve 180 days of shock time, exceeded the statutory limit established in section 559.026(1).
“Being sentenced to a punishment greater than the maximum sentence for an offense constitutes
plain error resulting in manifest injustice.” Severe, 307 S.W.3d at 642.
Conclusion

The sentence of the trial court is reversed with regard to the length of detention imposed as
a condition of probation (or “shock time”) and the case is remanded for the trial court to impose a
period of detention as a condition of probation not to exceed the maximum authorized under

section 559.026.
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EDWARD R. ARDINI. JR.. JUDGE

All concur.



