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Hon. Frank E .  B l a i r ,  D i s t r i c t  Judge,  s i t t i n g  f o r  Assoc i a t e  J u s t i c e  
Wesley C a s t l e s ,  d e l i v e r e d  t h e  Opinion o f  t h e  Court .  

I n  t h i s  cause  defendant ,  Nicholas Ar thur  Karathanos,  was 

charged w i t h  t h e  c r i m i n a l  s a l e  of dangerous drugs i n  Yellowstone 

County and was convicted by a  j u ry  on March 30,  1971. On A p r i l  

13 ,  1971, he  was sentenced t o  imprisonment i n  t h e  s t a t e  p r i son  

f o r  a  per iod of  twenty y e a r s .  S h o r t l y  t h e r e a f t e r ,  defendant  was 

admi t ted  t o  b a i l  i n  t h e  sum of $15,000, which was fu rn i shed .  On 

June 1, 1971, defendant  appealed.  

S u b s t a n t i a l l y  t h e  f a c t s  i n  t h i s  c a s e  a r e :  

Defendant i s  32 yea r s  of a g e ,  unmarried,  a  f i e l d  systems 

engineer  f o r  C o l l i n s  Radio Company and has never  p rev ious ly  been 

charged w i t h  any cr ime.  On February 13,  1970, defendant  was 

in t roduced t o  Hazel Jean Langford a t  t h e  C i r c l e  Inn ,  B i l l i n g s ,  

Montana, by a  b a r  maid. Defendant was i n  t h e  company o f  a  man 

named Thornton. The t h r e e  s a t  down a t  a  t a b l e  a d j a c e n t  t o  t h e  

b a r  a t  t h e  C i r c l e  Inn.  Defendant ordered a  round o f  d r i n k s .  

During t h e  ensuing conve r sa t ion ,  defendant  asked Mrs. Langford 

what kind of s t u f f  6he wanted. Mrs. Langford asked him what k ind  

of  s t u f f  h e  had.  He r e p l i e d  " t h a t  he on ly  had Dexedrine l e f t .  I I 

Defendant then  asked what s h e  wanted t h a t  n i g h t  and she  informed 

him t h a t  s h e  had $40. Defendant s a i d  t h a t  h e  could s e l l  h e r  100 

caps of Dexedrine f o r  $12. She t o l d  him t h a t  she  had $500 s e t  

a s i d e  t o  buy s t u f f  w i th ;  defendant  then s t a t e d  t h a t  he could s e l l  

h e r  4 ,000 caps of Dexedrine f o r  $480, and h e  would &f i w r  them t h e  

nex t  day between 1:00 and 2:00 o ' c l o c k ,  p.m. He a l s o  t o l d  M r s .  

Langford " t h a t  he had a  drop and t h a t  he never  kep t  t h e  s t u f f  i n  

h i s  apar tment ,  and h e  s a i d  a l s o ,  'I wholesa le  on ly ,  i f  I were t o  

1 t 1  push on t h e  s t r e e t  I would be  busted i n  two days .  



Defendant and Mrs. Langford then  went o u t s i d e  t h e  C i r c l e  

Inn ,  where de fendan t ' s  c a r  was parked. Both g o t  i n  t h e  c a r  and 

defendant  reached under t h e  s e a t  and pu l l ed  ou t  a package o f  100 

caps of Dexedrine; Mrs. Langford paid him $12 and he gave h e r  t h e  

Dexedrine. The nex t  day defendant  c a l l e d  on Mrs. Langford a t  an  

apar tment  s h e  was occupying temporar i ly .  She o f f e r e d  defendant  

a cup of  c o f f e e  and they s a t  down and t a l k e d  f o r  a few minutes.  

He asked h e r  i f  she  had t h e  "bread" ready.  She s a i d  "yes". She 

a c t u a l l y  had t h r e e  $100, two $50 and f i v e  $20 b i l l s ,  a l l  of  which 

was marked money g iven  h e r  by t h e  s h e r i f f ' s  o f f i c e ,  h e r  employer. 

Defendant,upon l e a r n i n g  t h e  money was a v a i l a b l e ,  went o u t  t o  h i s  

c a r  and r e tu rned  i n  a few minutes w i t h  fou r  ce l lophane  packages 

con ta in ing  about  1,000 t a b l e t s  each,  i . e .  4,000 i n  a l l ,  f o r  which 

Mrs. Langford paid him $480 i n  marked money. Defendant pu t  t h e  

money i n  h i s  f r o n t  pan ts  pocket .  Mrs. Langford,  a  b i t  l a t e r ,  

tu rned  over t h e  t a b l e t s  of  Dexedrine t o  J i m  Meeks, then  a deputy 

s h e r i f f .  Defendant was a r r e s t e d  by s h e r i f f ' s  o f f i c e r s  a s  he 

l e f t  Mrs. ~ a n g f o r d ' s  apar tment .  

During h e r  conve r sa t ions  w i t h  defendant ,  Mrs. Langford 

had an  e l e c t r o n i c  t r a n s m i t t e r  concealed on her  person and t h e  

s h e r i f f ' s  o f f i c e  could hea r  much, i f  n o t  most ,  of t h e  conve r sa t ion  

between them. The s h e r i f f ' s  o f f i c e  explained t h a t  t h i s  was done 

p r i m a r i l y  f o r  Mrs. ~ a n g f o r d ' s  p r o t e c t i o n .  

The defense  c a l l e d  a s  a w i tnes s  one D r .  Wesley Duane 

A l b e r t ,  a  l i c ensed  phys ic ian  and surgeon from Laguna Beach, 

C a l i f o r n i a ,  who had p r a c t i c e d  f i f t e e n  y e a r s ,  s p e c i a l i z i n g  i n  

n u t r i t i o n ,  o b e s i t y  and ch ron ic  d i s e a s e s  such a s  d i a b e t e s  and 

a r t h r i t i s .  The doc to r  f i r s t  met defendant  i n  t h e  s p r i n g  o f  1968 

and t r e a t e d  him i n  August 1969, a t  which t ime de fendan t ' s  c a s e  



was diagnosed a s  a  moderate form of  na rco lepsy .  Defendant 

t e s t i f i e d  t h a t  p r i o r  t o  c o n t a c t i n g  D r .  A lbe r t  he had been i n j u r e d  

i n  Saigon and t h e r e a f t e r  would f a l l  a s l e e p  momentarily, f o r  no 

apparen t  reason.  D r .  A l b e r t  p r e sc r ibed  dextro-amphetamine s u l p h a t e  

i n  a n  amount of 5,000 capsu le s .  Dexedrine i s  a  t r a d e  name f o r  

dextro-amphetamine s u l p h a t e .  The q u a n t i t y ,  a s  explained by the  

d o c t o r ,  was because defendant  represen ted  t o  him t h a t  h i s  employer 

was going t o  send him t o  South America i n  t h e  s p r i n g  o f  1970, 

f o r  s e v e r a l  y e a r s ,  pos s ib ly  even fou r  o r  f i v e  y e a r s .  D r .  A l b e r t  

had n o t  s e a t h e  defendant  s i n c e  he  gave him t h e  5,000 capsu les  

of  t h e  drug p r e s c r i b e d ,  u n t i l  t h e  t r i a l .  

Defendant r a i s e s  seven i s s u e s  f o r  review on t h i s  appea l .  

They can be b r i e f l y  summarized a s  fol lows:  

A .  Did defendant  come wi th in  t h e  except ions  o t  t h e  

Montana Dangerous Drug Act? 

B .  Was t h e r e  evidence s u f f i c i e n t  t o  conv ic t  and prove 

t h a t  defendant  d id  n o t  come wi th in  t h e  except ions  a£ t h e  Montana 

Dangerous Drug Act?  

C .  Did t h e  t r i a l  c o u r t  e r r  i n  r e f u s i n g  t o  g r a n t  t h e  

de fendan t ' s  motion t o  d i smis s  a t  t h e  conc lus ion  of  t h e  s t a t e ' s  

c a s e ?  

D. Did t h e  t r i a l  c o u r t  e r r  i n  r e f u s i n g  t o  g i v e  de fendan t ' s  

o f f e r e d  i n s t r u c t i o n s  18 ,  19 ,  20, 21  and 22? 

E.  Are s e c t i o n s  54-131 and 54-132, R.C.M.  1947, of  t h e  

Montana Dangerous Drug Act s o  ambiguous and u n c e r t a i n ,  i n  t h a t  

t h e  a c t s  p roh ib i t ed  a r e  n o t  s u f f i c i e n t l y  s e t  f o r t h ,  a s  t o  b a r  

p rosecu t ion?  

F. Was punishment of twenty yea r s  i n  t h e  s t a t e  p r i s o n  

c r u e l  and unusual  punishment under t h e  f a c t s  i n  t h i s  c a s e ?  

G .  Was t h e r e  entrapment i n  t h i s  ca se?  



I s s u e s  A , B , C  and E can be t r e a t e d  t o g e t h e r  bu t  be fo re  our 

d i s c u s s i o n  we s e t  f o r t h  p e r t i n e n t  tes t imony of  D r .  Wesley A l b e r t :  

" Q .  Would you t e l l  us what medicat ion you p r e s c r i b e d ?  

"A. I p re sc r ibed  a  dextro-amphetamine s u l p h a t e .  

"Q. Do you know how many capsu le s  you gave t o  him, 
o r  d ispensed t o  him a t  t h a t  t ime? 

"A. Yes, I gave him 5,000 capsu le s . "  

From t h i s  tes t imony i t  appears  t h a t  D r .  A l b e r t  was a  

d i spens ing  phys ic ian  and c a r r i e d  h i s  own drugs .  It does n o t  

appear  t h a t  he  wrote  a  p r e s c r i p t i o n ,  nor  t h a t  a  p r e s c r i p t i o n  

was " f i l l e d "  a t  a l o c a l  o r  o t h e r  pharmacy. D r .  A l b e r t ,  h i m s e l f ,  

d ispensed 5,000 Dexedrine capsu le s  t o  defendant .  

The law under which defendant  was charged i s  s e c t i o n  

54-132(a),  R.C.M. 1947: 

" (a )  A person commits t h e  o f f e n s e  o f  a  c r i m i n a l  
s a l e  o f  dangerous drugs i f  he  s e l l s ,  manufactures ,  
p r epa re s ,  c u l t i v a t e s  , compounds o r  processes  any 
dangerous drug a s  de f ined  i n  t h i s  a c t  and does n o t  
come wi th in  t h e  except ions  of  s e c t i o n  3 [54-1311." 

Regular phys ic ians  and surgeons may p r e s c r i b e  drugs f o r  

t h e i r  p a t i e n t s  i n  w r i t i n g ,  o r  d i spense .  We assume t h a t  D r .  A lbe r t  

d ispensed 5 ,000 capsu le s  of  Dexedrine t o  t h e  defendant ,  i n  f u l l  

conformity  w i t h  C a l i f o r n i a  law. There i s  no th ing  t h e  record  

t o  i n d i c a t e  o therwise ,  whatever we may t h i n k  of  t h e  impropr ie ty  

o f  d i spens ing  5,000 capsu le s  of  Dexedrine a t  one t ime ,  t o  one 

person,  by a phys ic ian  who i s  a  medical  d o c t o r .  

Sec t ion  54-131, R.C.M.  1947, reads  i n  m a t e r i a l  p a r t :  

"(2) The fol lowing persons a r e  excepted from t h e  
des igna ted  c r i m i n a l  o f f e n s e s  o f  s e c t i o n s  4  and 5  
[54-132 and 54-1331 of  t h i s  a c t  wh i l e  a c t i n g  i n  t h e  
o rd ina ry  and au tho r i zed  cou r se  o f  t h e i r  b u s i n e s s ,  
p r o f e s s i o n ,  occupa t ion ,  employment o r  r e l i g i o u s  
a c t i v i t y  and whose a c t i v i t i e s  i n  connect ion w i t h  
dangerous drugs a r e  s o l e l y  a s  s p e c i f i e d  i n  t h i s  
s e c t i o n ;  9~ * * 



" ( j )  A person t o  whom o r  f o r  whose use  
any dangerous drug has  been p r e s c r i b e d ,  s o l d ,  
o r  d ispensed by an  au tho r i zed  p r a c t i t i o n e r  o r  
pharmacist  may l a w f u l l y  possess  such drug.  " 

Under t h e  evidence h e r e  we a r e  of t h e  op in ion  t h a t  t h e  defendant  

l awfu l ly  possessed t h e  Dexedrine capsu le s  i n  evidence i n  t h i s  

c a s e .  

However, what we a r e  concerned w i t h  h e r e  i s  n o t  h i s  

p o s s e s s i o n ,  b u t  t h e  s a l e  o f  t h e  l awfu l ly  possessed drug t o  

t h e  s h e r i f f ' s  undercover a g e n t .  The argument ok defendant  t h a t  

s e c t i o n  54-132, R.C .M. 1947, precludes  prosecu t ion  f o r  t h e  s a l e  

of  dangerous drugs by a  person who comes w i t h i n  s e c t i o n  54- 

3 ( 2 )  ( j )  , R.C.M. 1947, i s  wi thout  m e r i t .  S u b s e c t i o n  (j) i s  

n o t  an exemption of s t a t u s  b u t  of c e r t a i n  a c t i v i t i e s  and is  

c 'on t ro l led  by s e c t i o n  54-131(2),  which reads :  

"(2)  The fo l lowing  persons a r e  excepted from 
t h e  des igna ted  c r i m i n a l  o f f enses  o f  s e c t i o n s  
4  and 5  [54-132 and 34-1331 of  t h i s  a c t  whi le  
a c t i n g  i n  t h e  o rd ina ry  and au tho r i zed  cou r se  o f  
t h e i r  b u s i n e s s ,  p r o f e s s i o n ,  occupa t ion ,  employ- 
ment, o r  r e l i g i o u s  a c t i v i t y  o r  whose a c t i v i t i e s  
i n  connec t ion  wi th  dangerous drugs a r e  s o l e l y  a s  
s p e c i f i e d  i n  t h i s  s e c t i o n . "  (See Subdiv is ions  
(a)  through ( k ) ) .  

Thus de fendan t ' s  argument t h a t  he  is  exempt i s  w i thou t  

foundat ion.  Sec t ion  54-132, R.C .M.  1947, is c l e a r  and unambiguous, 

s o  c l e a r  and unambiguous i n  f a c t ,  t h a t  i t  cons t rues  i t s e l f .  So, 

t o o ,  i s  subd iv i s ion  (2) of  s e c t i o n  54-131, R.C.M. 1947. Sub- 

d i v i s i o n s  ( a )  through (k) , under s e c t i o n  54-131 ( 2 ) ,  except 

from des igna ted  c r i m i n a l  o f f e n s e s  of  s e c t i o n s  54-132 and 54-133, 

t h o s e  a c t i n g  i n  t h e  o r d i n a r y  and au tho r i zed  cou r se  of  t h e i r  

bus iness  , p r o f e s s i o n ,  occupa t ion ,  employment o r  r e l i g i o u s  a c t i v i t y  

and whose a c t i v i t i e s  i n  connect ion w i t h  dangerous drugs  a r e  s o l e l y  

a s  p re sc r ibed  i n  t h i s  s e c t i o n .  



Defendant,  under s e c t i o n  54-131(2) ( j )  , R.C.M. 1947, 

i n  t h e  c o n t e x t  i n  which i t  appears  and under t h e  evidence,  was 

l e g a l l y  au tho r i zed  t o  possess  and use  i n  t h e  t r ea tmen t  of  h i s  

I I narcolepsy"  t h e  5 ,000 capsu le s  o r  Dexedrine a s  d i r e c t e d  by 

D r .  A l b e r t ,  bu t  i n  no means was he  au tho r i zed  t o  s e l l  them i n  

o u t r i g h t  d e f i a n c e  02 t h e  p1ai.n terms o f  s e c t i o n  54-132, R.C.M. 

1947. 

The con ten t ion  o f  defendant  t h a t  i t  was t h e  du ty  o f  

t h e  s t a t e  t o  plead and prove t h a t  defendant  d i d  n o t  come w i t h i n  

t h e  except ions  s t a t e d  i n  s e c t i o n  54-131, R.C.M. 1947, i s  wi thout  

founda t ion .  The s t a t e  i s  n o t  bound t o  nega te  an  except ion  con- 

t a i n e d  i n  a  s t a t u t e ;  such a n  except ion  a s  we a r e  cons ide r ing  

h e r e  i s  a  ma t t e r  of  defense .  In F i t z p a t r i c k  v .  Stevenson,  104 

Mont. 439, 443,444, 67 P.2d 310, we r ea f f i rmed  t h e  fo l lowing  

r u l e :  

"It has o f t e n  been s a i d  by t h i s  c o u r t  t h a t  
i n  a c r i m i n a l  c a s e ,  i t  i s  n o t  neces sa ry  f o r  
t h e  s t a t e  i n  i t s  in format ion  t o  n e g a t i v e  an 
except ion  conta ined  i n  t h e  s t a t u t e ,  bu t  such 
except ion i s  ma t t e r  t o  be  a s s e r t e d  i n  defense .  
(C i t i ng  c a s e s ) .  I I 

It n o t  being ,necessary  t o  plead i n  t h e  Informat ion t h e  

except ion  r e f e r r e d  t o  i n  s e c t i o n  54-132, R .C .M.  1947, i t  was n o t  

neces sa ry  f o r  t h e  s t a t e  t o  prove t h a t  t h e  defendant  d i d  n o t  come 

w i t h i n  t h e  except ions  s t a t e d  i n  s e c t i o n  54-131, R.C.M. 1947. 

I n  S t a t e  v .  Davis ,  141 Mont. 197, 201, 376 P.2d 727, fo l lowing  

Stevenson,  t h i s  Court  i n  r e f e r r i n g  t o  a n  except ion  s a i d :  

1 1  Not being neces sa ry  t o  a l l e g e  i t ,  
i t  was n o t  neces sa ry  t o  prove i t .  I I 

I s s u e s  A , B , C ,  and E a r e  wi thout  m e r i t  and t h e  a c t i o n  of 

t h e  t r i a l  c o u r t  i n  r e f u s i n g  t o  g r a n t  de fendan t ' s  motion t o  d i smiss  

a t  t h e  c l o s e  of t h e  s t a t e ' s  c a s e  was c o r r e c t .  



I s s u e s  D ,  F and G remain t o  be  r e so lved .  This we s h a l l  

do s e r i a t i m .  

D .  Defendant ' s  proposed i n s t r u c t i o n s  18,  19 ,  20,  21 and 

22 fo l low s u b s t a n t i a l l y  t h e  same theory  a s  we have d i scussed  

under i s s u e s  A , B , C ,  and E.  We b ve  c a r e f u l l y  read t h e  tes t imony 

i n  t h i s  c a s e  and have s t u d i e d  t h e  proposed i n s t r u c t i o n s  and f i n d  

them t o  be wi thout  m e r i t .  

F. Was punishment of  twenty y e a r s  i n  t h e  s t a t e  p r i s o n  

c r u e l  and inhuman punishment under t h e  f a c t s  o f  t h i s  c a s e ?  

Reasoning from cause  t o  e f f e c t ,  i t  must be recognized 

t h a t  t h e  s h e r i f f  of Yellowstone County d i d  n o t  employ a n  under- 

cover  agent  and r e n t  an  apar tment  f o r  h e r  t o  o p e r a t e  from i n  

making an  appointment w i t h  defendant  f o r  t h e  purchase o f  d rugs ,  

absen t  previous  s u s p i c i o u s  conduct on t h e  p a r t  of defendant  i n  

t h e  dangerous drug a r e a .  This  reasoning i s  f o r t i f i e d  by t h e  

r e s u l t s  of t h e  presen tence  i n v e s t i g a t i o n  which appears  i n  t h e  

d i s t r i c t  c o u r t  f i l e .  Presen tence  i n v e s t i g a t i o n s  may be cons idered  

by t h e  c o u r t  b e f o r e  t h e  pronouncement of sen tence .  S e c t i o n  95- 

2203, R.C.M. 1947; P e t i t i o n  of  J e r a l d  A .  Armor, 143 Mont. 479, 

Sentence was imposed pursuant  t o  t h e  p rov i s ions  of  

s e c t i o n  54-132, . R.C.M. 1947, which provides  . i n  p e r t i n e n t  p a r t :  

"(b) A person convicted of c r i m i n a l  s a l e  of 
dangerous drugs s h a l l  be imprisoned i n  t h e  
s t a t e  p r i s o n  f o r  n o t  l e s s  t han  one (1) y e a r ,  
no r  more than  l i f e  * * $<'I.  

Being over 2 1  yea r s  of  a g e ,  defendant  was sentenced t o  twenty 

yea r s  i n  t h e  s t a t e  p r i s o n .  Defendant contends t h i s  s en t ence  

was c r u e l  and unusual  punishment. A t  t h e  t ime of  s en t ence ,  de- 

fendant  was a f u l l y  grown man, 32 y e a r s  of a g e ,  of  unusual  a b i l i t y  



i n  t h e  e l e c t r o n i c s  f i e l d  i n  which he earned $12,000 per  y e a r .  

No urgent  monetary motive appeared f o r  him t o  "push" dangerous 

drugs .  The mot iva t ing  f o r c e  behind t h e  s a l e  o f  t h e  f i r s t  100 

Dexedrine capsu le s  t o  Mrs. Langford,  by h i s  own tes t imony,  was 

a p p a r e n t l y  h i s  l u s t  f o r  her  body. 

Moreover, t h e  t r i a l  c o u r t  could p rope r ly  c o n s i d e r  t h e  

f a c t  of h i s  purchase of 5 ,000 Dexedrine capsu le s  from t h e  C a l i -  

f o r n i a  doc to r  was, i n  t h e  l i g h t  o f  h i s  s a l e  of 4,000 capsu le s  t o  

t h e  s h e r i f f ' s  undercover a g e n t ,  a  c i rcumstance which was i n d i c a -  

t i v e  of a  cou r se  o f  conduct  and smacked of va r ious  o t h e r  s a l e s  

and a  modus operandi .  

It i s  t h e  g e n e r a l  r u l e  t h a t  a  s en t ence  w i t h i n  t h e  maximum 

au tho r i zed  by s t a t u t e  i s  n o t  c r u e l  and unusual  punishment. The 

Ninth C i r c u i t  Court of Appeals i n  Black v .  United S t a t e s ,  269 

F.2d 38,  43,  a f f i rmed  a  t h i r t y  year  s en t ence  on a  n a r c o t i c  charge.  

There a p p e l l a n t ,  then 51 y e a r s  of a g e ,  argued t h a t  t h i s  amounted 

t o  l i f e  imprisonment. The maximum punishment i n  Montana f o r  t h e  

crime which defendant  was charged w i t h ,  i s  l i f e  imprisonment. 

Black was denied c e r t i o r a r i  by t h e  United S t a t e s  Supreme Court .  

361 U.S. 938, 80 S.Ct.  379, 4 L.ed 2d 357. 

In  Black i s  language a p p l i c a b l e  t o  t h i s  ca se :  

"'The Eighth Amendment was adopted t o  prevent  
inhuman, barbarous ,  o r  t o r t u r o u s  punishment. 
It i s  p o s s i b l e  f o r  t h e  l e n g t h  of a  s en t ence  t o  be 
s o  d i s p r o p o r t i o n a t e  t o  t h e  o f f e n s e  a s  t o  f a l l  
w i t h i n  t h e  i n h i b i t i o n .  Hermans v .  United S t a t e s  , 
6 C i r .  163 F.2d 228, 237. O r d i n a r i l y ,  however, 
where t h e  s en t ence  imposed i s  w i t h i n  t h e  l i m i t s  
p rescr ibed  by the  s t a t u t e  f o r  t h e  o f f e n s e  com- 
m i t t e d ,  i t  w i l l  n o t  be regarded a s  c r u e l  and 
unusual .  Edwards v .  United S t a t e s ,  10 C i r .  206 
F.2d 855. I n  our  view the  agg rega t e  s en t ence  
imposed on Black i s  n o t  s o  d i s p r o p o r t i o n a t e  
t o  t h e  o f f e n s e  committed a s  t o  offend t h e  Eighth 
Amendment ban. " 



There i s  no m e r i t  t o  t h i s  assignment of  e r r o r .  The 

t r i a l  c o u r t  observed t h e  defendant  t e s t i f y .  It  was ves t ed  w i t h  

a wide d i s c r e t i o n  i n  f i x i n g  t h e  punishment. No abuse of  d i s -  

c r e t i o n  appea r s .  An e x c e l l e n t  t rea tment  o f  "Cruel Punishment- 

Length o f  Sentence" appears  i n  33 ALR3d 343, e t  s e a u e n t i a .  

G .  Was t h e r e  entrapment i n  t h i s  ca se?  

A r e s o l u t i o n  o f  t h i s  ques t ion  r e o u i r e s  a b r i e f  review 

of  t h e  evidence.  On February 13,  1970, Hazel Jean  Langford,  

an undercover agen t  f o r  t h e  s h e r i f f ' s  o f f i c e  of  Yellowstone 

County, went t o  t h e  C i r c l e  Inn a t  B i l l i n g s  under t h e  d i r e c t i o n  

of t h a t  o f f i c e .  She had a n  e l e c t r o n i c  t r a n s m i t t e r  concealed on 

h e r  person.  A f t e r  e n t e r i n g  t h e  b a r ,  she  was in t roduced t o  de- 

fendant .  The defendant ,  Mrs. Langford,and a n o t h e r ,  s a t  down 

a t  a t a b l e  and ordered d r i n k s .  In  t h e  ensuing conve r sa t ion ,  

defendant  asked Mrs. Langford what k ind  of s t u f f  she  wanted. She 

i n  t u r n  asked him what k ind  he had,  t o  which he r e p l i e d  t h a t  he 

only  had Dexedrine capsu le s  l e f t .  He a g a i n  asked h e r  what she  

wanted and she  t o l d  him she  only  had $40. He then t o l d  h e r  he  

could s e l l  h e r  100 Dexedrine caps  f o r  $12. She t o l d  him t h a t  

she  had $500 s e t  a s i d e  t o  buy s t u f f ,  and he informed h e r  he  had 

10,000 caps 6f Dexedrine and t h a t  he  would s e l l  her  4 ,000 f o r  

$480. Defendant and Mrs. Langford then  went t o  h i s  c a r ,  where 

he d e l i v e r e d  a package of 100 capsu les  of the  drug., 

The nex t  day defendant  telephoned Mrs. Langford and t o l d  

h e r  he would d e l i v e r  t h e  4 ,000 capsu le s  a t  4 p.m. A t  t h a t  t ime 

he came t o  he r  apar tment  where he d e l i v e r e d  fou r  ce l lophane  pack- 

ages  each con ta in ing  1 ,000  capsu le s  of  Dexedrine,  f o r  which she  

paid  him $480 i n  marked cur rency ,  supp l i ed  t o  h e r  by t h e  s h e r i f f ' s  

o f f i c e .  Mrs. Langford s p e c i f i c a l l y  t e s t i f i e d :  



"Q. Mrs. Langford,  when you f i r s t  met t h e  
defendant ,  M r .  Karathanos,  d i d  he o f f e r  t o  
s e l l  you, o r  d id  you o f f e r  t o  buy? 

"A. He o f f e r e d  t o  s e l l . "  

On cross-examinat ion s h e  t e s t i f i e d  t o  t h e  same th ing  and denied 

t h a t  she  f i r s t  made a n  o f f e r  t o  purchase.  

Defendant now contends t h a t  he was entrapped i n t o  com- 

m i t t i n g  t h e  o f f e n s e  charged.  With t h i s  c o n t e n t i o n ,  we cannot  

a g r e e .  Entrapment occurs  only  when t h e  c r i m i n a l  i n t e n t  o r  

des ign  o r i g i n a t e s  i n  t h e  mind of  t h e  p o l i c e  o f f i c e r  o r  informer  

and n o t  w i t h  t h e  accused,  and t h e  accused i s  lu red  o r  induced 

i n t o  committing a  crime he had no i n t e n t i o n  of  committing. Only 

when t h e  c r i m i n a l  des ign  o r i g i n a t e s ,  n o t  w i t h  t h e  accused ,  bu t  

i n  t h e  mind of  government o f f i c e r s  and t h e  accused i s  by persua- 

s i o n ,  d e c e i t f u l  r e p r e s e n t a t i o n s ,  o r  inducement, l u r ed  i n t o  t h e  

commission of  a  c r i m i n a l  a c t ,  can a  c a s e  of  entrapment be  made 

o u t .  I n  s h o r t ,  t h e r e  is  a  c o n t r o l l i n g  d i s t i n c t i o n  between i n -  

ducing a  person t o  do an  unlawful a c t  and s e t t i n g  a  t r a p  t o  

c a t c h  him i n  t h e  execut ion  o f  a  c r i m i n a l  des ign  of  h i s  own con- 

c e p t i o n .  The f a c t  t h a t  t h e  Yellowstone County s h e r i f f ' s  o f f i c e  

a f fo rded  t h e  oppor tun i ty  o r  f a c i l i t y  f o r  t h e  commission o f  t h e  

o f f e n s e ,  does not  come w i t h i n  t h e  entrapment r u l e .  In t h i s  c l a s s  

of  o f f e n s e s ,  u s u a l l y  committed s e c r e t l y ,  i t  i s  d i f f i c u l t  i f  n o t  

a lmost  impossible  t o  s e c u r e  t h e  evidence necessary  t o  conv ic t  

by any o t h e r  means than by t h e  use  of decoys.  C e r t a i n l y ,  t h e r e  

a 

can be no ob jec t ion  t o  t h e i r  use  i f  t h e  o f f i c e r s  do n o t  by 

persuas ion ,  d e c e i t f u l  r e p r e s e n t a t i o n s  o r  inducement, l u r e  a  

$ 

person who o therwise  would no t  be l i k e l y  t o  b reak  t h e  law, i n t o  

a  c r i m i n a l  a c t .  S t a t e  v. Wong Hip Chung, 74 Mont. 523, 241 P. 620;  



S t a t e  v .  P a r r ,  129 Mont. 175, 283 P.2d 1086; 22 C.J.S.  137,  $ 5  

F i n a l l y ,  we cons ide r  t h e  use  of  t h e  e l e c t r o n i c  t r a n s -  

m i t t e r  a s  an  i n c i d e n t  of t h e  claimed entrapment.  This  dev ice  

was used by t h e  s h e r i f f  f o r  t h e  p r o t e c t i o n  of  h i s  employee, 

Mrs. Langford.  The t a p e  was no t  used a t  t h e  t r i a l ;  t h e r e f o r e ,  

defendant  was i n  no manner p re jud iced  by i t s  use .  

I n  United S t a t e s  v .  James A .  White, U.S. - 9  

91 S.Ct.  , 28 L  ed 2d 453, t h e  view was expressed t h a t  

p o l i c e  eavesdropping on conversa t ions  between a n  accused and an  

informant by means of  a  r a d i o  t r a n s m i t t e r  concealed on t h e  

in formant ' s  person,  does n o t  v i o l a t e  t h e  Four th  Amendment of 

t h e  United S t a t e s  C o n s t i t u t i o n  any more than  does a n  informant 

r e p o r t i n g  on o r  s e c r e t l y  record ing  t h e  conve r sa t ions .  

There was no entrapment.  

Finding no r e v e r s i b l e  e r r o r ,  we a  £ f i rm t h e  j udgmenf )  

of t he  t r i a l  c o u r t .  

Hon. Frank E. B l a i r ,  s i t t i n g  
i n  p l ace  o f  Assoc i a t e  J u s t i c e  
lJesley C a s t l e s .  
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Assoc i a t e  J u s t i c e s .  


