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P r e s i d i n g  Judge,  

Respondents. 

ORIGINAL PROCEEDING : 

Counsel o f  Record 

For  Relators: 

S a n d a l l ,  Moses and Cavan, B i l l i n g s ,  Montana. 
Cha r l e s  F. Moses argued,  B i l l i n g s ,  Montana. 
Crowley, Ki lbourne,  Haughey, Hanson and Ga l l aghe r ,  

B i l l i n g s ,  Montana. 
Bruce R. Toole argued,  B i l l i n g s ,  Montana. 

For  Respondents: 

Hon. Robert  L. Woodahl, At torney  General ,  Helena,  
Montana. 

Michael G. A l t e r o w i t z ,  B i l l i n g s ,  Montana. 

Submitted: December 6 ,  1971 

Decided: FEB 8 8 4972 
a.2 - $GFT 

F i l e d  t t, 



M r .  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an o r i g i n a l  proceeding seek ing  a w r i t  of  super -  

v i s o r y  c o n t r o l ,  o r  o t h e r  a p p r o p r i a t e  w r i t .  R e l a t o r s ,  The S t a t e  

o f  Montana, e x  re l .  Ob-Gyn Group of  B i l l i n g s ,  Montana, and S t .  

V incen t ' s  H o s p i t a l ,  a l l e g e  t h a t  Hon. Nat A l l e n f  p r e s i d i n g  judge 

i n  t h e  d i s t r i c t  c o u r t  o f  t h e  t h i r t e e n t h  j u d i c i a l  d i s t r i c t ,  county 

o f  Yellowstone,  i n  t h e  case e n t i t l e d  Michael J. Crowley and 

Michele M. Crowley, Husband and Wife, Husband-Coached Lamaze 

C h i l d b i r t h  Assoc i a t i on  and Bob E .  H u l i t ,  M.D. v. S t .  V i n c e n t ' s  

Hosp i t a l  and Ob-Gyn Group o f  B i l l i n g s ,  Montana, r e f u s e d  t o  d i s -  

q u a l i f y  himself  upon t h e  f i l i n g  of an a f f i d a v i t  o f  d i s q u a l i f i c a -  

t i o n  more than  f i f t e e n  days  p r i o r  t o  t h e  t i m e  s e t  f o r  t r i a l .  R e -  

l a t o r s  contend t h a t  Judge A l l e n ' s  o r d e r  of  d e n i a l  was i n c o r r e c t  

and t h e r e  is  no appea l  from such o r d e r ,  excep t  by an o r i g i n a l  

proceeding i n  t h i s  Court  where t h e  l e g a l i t y  o f  t h e  o r d e r  could  be 

reviewed. 

This  Court  heard counse l  f o r  t h e  r e l a t o r s  e x  p a r t e  and 

on November 11, 1971, i s s u e d  an a l t e r n a t i v e  o r d e r  t o  show cause ,  

r e t u r n a b l e  December 6 ,  1971. 

Judge N a t  A l l en  f i l e d  a b r i e f  b u t  on t h e  r e t u r n  d a t e  d i d  

n o t  appear  o r  have counse l  appear  t o  a rgue  t h e  matter. Counsel 

f o r  r e l a t o r s  appeared on t h e  r e t u r n  d a t e  and argued. 

The f a c t s  se t  f o r t h  i n  Judge A l l e n ' s  r e t u r n  b r i e f  are of 

import  f o r  t hey  set f o r t h  h i s  reasons  f o r  denying t h e  d i s q u a l i f i -  

c a t i o n .  W e  set them f o r t h  i n  some d e t a i l  f o r  t hey  p o i n t  up a 

procedura l  problem of  which t h i s  Court  has  long been aware, and 

one w e  f e e l  must be  worked o u t  under t h e  powers g iven  t h i s  Court  



by Chapter  1 6  of  t h e  Laws of  Montana, 1963. 

Judge Al len  a l l e g e s  he w a s  c a l l e d  i n t o  t h e  t h i r t e e n t h  

j u d i c i a l  d i s t r i c t  t o  assume j u r i s d i c t i o n  by t h e  Hon. Rober t  H.  

Wilson on October 8,  1971; t h a t  t h e  matter w a s  set f o r  nonjury 

t r i a l  on November 2 2 ,  1971; t h a t  a t  t h e  r e q u e s t  of  a l l  counse l  

he  set a l l  motions and t h e  case f o r  a p r e t r i a l  hea r ing  on Octo- 

b e r  27, 1971; and,  t h a t  a l l  p a r t i e s  appeared.  The c o u r t  heard  

and r u l e d  on a l l  motions made by p l a i n t i f f s ,  a s  w e l l  as a motion 

t o  d i smis s  and a motion t o  quash t h e  temporary r e s t r a i n i n g  o r d e r  

f i l e d  by t h e  i n t e r v e n i n g  defendants .  A t  t h e  c l o s e  o f  t h e  p r e t r i a l  

h e a r i n g ,  he den ied  t h e  motions t o  dismiss and t o  quash t h e  tempo- 

r a r y  r e s t r a i n i n g  o r d e r .  T h e r e a f t e r  on November 5 ,  1971, Cha r l e s  

F. Moses, E s q . ,  on beha l f  o f  t h e  i n t e r v e n i n g  defendants  f i l e d  

an a f f i d a v i t  t o  d i s q u a l i f y  him. Judge Al l en  f u r t h e r  states he 

i s s u e d  an o r d e r  d i r e c t i n g  t h a t  t h e  a f f i d a v i t  be s t r i c k e n  from 

t h e  f i l e  and on November 10 ,  1971, he  amended h i s  o r d e r  by s ta t -  

i n g  i n  more p a r t i c u l a r i t y  t h e  basis for t h e  o r d e r  s t r i k i n g  t h e  

a f f i d a v i t  of d i s q u a l i f i c a t i o n .  

Judge Al l en  s t a t e s  t h e  i s s u e  b e f o r e  t h i s  Court  t o  be: 

Whether d i s q u a l i f i c a t i o n  i s  v a l i d  a f t e r  t h e  p a r t i e s  consen t  t o  

a  de t e rmina t ion  of t h e  major i s s u e s .  

Counsel f o r  r e l a t o r s  s tates t h e  i s s u e  t o  be: When does  

t h e  t r i a l  beg in ,  a t  t h e  p r e t r i a l  stage o r  can a d i s q u a l i f i c a t i o n  

b e - f i l e d  w i t h i n  t h e  t i m e  al lowed by s t a t u t e  -- f i f t e e n  days? 

W e  t h i n k  t h e  l a t t e r  i s s u e  i s  c o n t r o l l i n g .  W e  are n o t  

unaware of  t h e  m e r i t  i n  t h e  t r i a l  judge ' s  argument t h a t  t h e  pur- 

pose of s t a t u t o r y  d i s q u a l i f i c a t i o n  i s  to  i n s u r e  a f a i r  t r i a l ;  



and t o  u se  it t o  " f e e l  o u t "  a judge a t  a p r e t r i a l  h e a r i n g  is an  

abuse of  t h e  r i g h t  by counse l .  Here, w e  a r e  n o t  c a l l e d  upon t o  

dec ide  t h a t  i s s u e  f o r  t h e  f i l i n g  was w i t h i n  t h e  s t a t u t o r y  pe r iod .  

Here tofore  t h i s  Court  has  fol lowed t h e  s t a t u t e ,  Sec t ion  

93-901(4) ,  R.C.M. 1947, which r eads  as fo l lows:  

"Cases i n  which judge may be d i s q u a l i f i e d  -- 
c a l l i n g  i n  ano the r  judge. Any j u s t i c e ,  judge, 
o r  j u s t i c e  o f  t h e  peace must n o t  s i t  o r  act  a s  
such i n  any a c t i o n  o r  proceeding: 

"4. When e i t h e r  p a r t y  makes and f i l e s  an 
a f f i d a v i t  as h e r e i n a f t e r  p rov ided ,  t h a t  he  has  
reason  t o  b e l i e v e ,  and does  b e l i e v e ,  he cannot  
have a  f a i r  and i m p a r t i a l  hea r ing  o r  t r i a l  
b e f o r e  a d i s t r i c t  judge. Such a f f i d a v i t  may 
be made by any p a r t y  t o  an a c t i o n ,  motion,  o r  
proceeding,  p e r s o n a l l y ,  or by h i s  a t t o r n e y  o r  
a g e n t ,  and s h a l l  be f i l e d  wi th  t h e  clerk of  t h e  
d i s t r i c t  c o u r t  i n  which t h e  same may be pending. 

" * * * I n  a l l  o t h e r  ca ses  t h e  a f f i d a v i t  must be  
f i l e d  a t  least  f i f t e e n  (15) days  b e f o r e  t h e  day 
appointed or f i x e d  f o r  t h e  hea r ing  or t r i a l  o f  
any such a c t i o n ,  motion,  o r  proceeding (provided 
such p a r t y  s h a l l  have had n o t i c e  of t h e  h e a r i n g  
of such a c t i o n ,  motion,  o r  proceeding f o r  a t  
least  t h e  p e r i o d  o f  f i f t e e n  (15) days  and i n  
case he s h a l l  n o t  have had n o t i c e  f o r  such l e n g t h  
of t ime ,  he  s h a l l  f i l e  such a f f i d a v i t  immediately 
upon r e c e i v i n g  such n o t i c e ) .  * * *"  

The c a s e  l a w  i n  Montana has  long recognized t h e  r i g h t  of 

d i s q u a l i f i c a t i o n .  The r ea sons  under ly ing  t h e  enactment of  sec- 

t i o n  93-901, R.C.M. 1947, are f u l l y  set f o r t h  i n  I n  re Woodside- 

F lorence  Irr. D i s t . ,  1 2 1  Mont. 346, 194 P.2d 2 4 1  and S t a t e  e x  

rel. Peery v .  D i s t .  C t . ,  145 Mont. 287, 400 P.2d 648. See also 

Annotat ion,  73 ALR2d 1238. 

A s  w e  have no ted  h e r e t o f o r e ,  Chapter  1 6  of t h e  Laws of 

Montana, 1963 (Sec t ion  93-2801-1 - 2801-8, R.C.M. 1947) gave t h i s  

Court  t h e  power t o  make r u l e s  governing c i v i l  procedure;  and,  



by processes set forth by our rules we intend to reexamine 

this procedural problem. 

The writ of supervisory control is therefore issued 

directing the trial court to reinstate the affidavit of dis- 

qualification, and that a new judge be selected to proceed 

with the trial of the cause. 

/ \ Associate Justice 

We concur: i I 

Mr. Chief Justice James T. Harrison, deeming himself disqualified, 

took no part in this Opinion. 


