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M r .  J u s t i c e  Wesley Cast les  del ivered the Opinion of the  Court, 

This appeal i s  from the  d i s t r i c t  cour t  of the  f i f t h  j ud i c i a l  

d i s t r i c t ,  county of Madison. The cour t ,  s i t t i n g  without a jury,  

found p l a i n t i f f  had paid excess taxes and ordered defendant S t a t e  

Board of Equalization t o  refund such excess taxes. From t h a t  

judgment, defendant appeals. 

The t r i a l  cour t  made r a t h e r  exhaustive f indings of f a c t  and 

conclusions of law. The f indings of f a c t ,  a s  such, a r e  not chal- 

lenged individual ly ;  but  r a t h e r ,  the  i s sues ,  a s  w i l l  h e re ina f t e r  

appear, encompass t he  conclusions of law a s  t o  the meaning of the  

metal mines a c t  a s  i t  appl ies  t o  the  mining of t a l c .  

P l a i n t i f f  i s  Pf ize r ,  Inc . ,  he re inaf te r  ca l l ed  Pf ize r ,  successor 

t o  Chas. Pf ize r  and Co., a corporation, which owns and operates the 

Treasure S t a t e  Mine i n  Madison County, from which i t  mines raw t a l c  

ore.  Pf ize r  a l s o  owns and operates the  t a l c  mi l l ing and reduction 

works some t h i r t y  miles away near  Bar re t t s  i n  Beaverhead County. 

Pf ize r  hauls  the  o re  mined a t  the  Treasure S t a t e  Mine, i n  t rucks ,  

t o  a s tockpi le  a t  the  Bar re t t s  p lant .  The raw t a l c  i s  then put 

through a benef ic ia t ion s tage  of processing, which i s  a process of 

washing, screening, so r t i ng  and crushing the raw t a l c  by means of 

hand labor and cen t r i fuga l  machines. The benef ic ia ted  t a l c  i s  placed 

i n  a p i l e  a t  the  Ba r re t t s  p lant  i n  pieces of o re  ranging up t o  8 

inches. The t a l c ,  i n  t h i s  s t a t e ,  i s  ca l l ed  beneficiated t a l c .  There 

i s  a market f o r  t a l c  i n  t h a t  s tage a t  a p r i ce  of $22 per ton, and 

Pf ize r  s e l l s  approximately 2% of i t s  t a l c  i n  t h a t  s tage ,  The re -  

maining 98% of the benef ic ia ted  t a l c  i s  fu r the r  milled i n  P f i ze r ' s  

r o l l e r  m i l l ,  hammer m i l l  , j e t  m i l l  and calc ining operation a t  

Bar re t t s .  This process reduces the pieces of benef ic ia ted  t a l c  t o  

various f i n e  s izes .  Pf ize r  then s e l l s  the  t a l c  under various t rade  

names and packaging t o  i t s  customers who use the  t a l c  i n  manufacturing 

pa in t ,  ceramics, cosmetics, p l a s t i c s ,  i n sec t i c ides ,  g l a s s ,  paper, 

and other  products. 



The S t a t e  Board of Equalization, he re ina f t e r  ca l l ed  the  Board, 

determined t h a t  P f i ze r ' s  n e t  proceeds of mines tax should be based 

upon the  value of the  t a l c  from sa l e s  on the  open market. P f ize r  

contends t h a t  i t s  mi l l ing and reducing operation a t  Bar re t t s  i s  a 

If manufacturingf' process a s  dist inguished from a "mining" process 

and t h a t  i t s  ne t  proceeds t ax  should be based upon the  value of the 

t a l c  a t  the  benef ic ia t ion s tage ,  and not  a t  the  value which the  

t a l c  has a f t e r  i t  i s  fu r the r  milled and reduced. 

P f i ze r ' s  predecessor i n  i n t e r e s t ,  Tr i -Sta te  Minerals Company, 

operated a benef ic ia t ion  plant  a t  Barre t ts .  But, Tr i -Sta te  sold and 

shipped a l l  of i t s  benef ic ia ted  t a l c  t o  Utah, where the  product was 

fu r the r  milled and reduced, The Board determined t h a t  Tr i -S ta te ' s  

ne t  proceeds t ax  was based on the  value of the  benef ic ia ted  t a l c ,  

which i s  the  same standard which Pf ize r  wants t o  be used, 

Pf ize r  exhausted i t s  administrat ive remedies and each year 

brought ac t ions  claiming refunds fo r  the  t ax  years 1968, 1969 and 

1970, which ac t ions  were consolidated f o r  t r i a l  purposes. From 

the  judgment f o r  Phizer ordering refunds f o r  back taxes,  the  Board 

appeals. 

The Board r a i s e s  th ree  i s sues  f o r  review, The p r inc ipa l  i s sue  

concerns whether T i t l e  84, Chapter 54, R,C.M. 1947, imposes the  

net  proceeds of mines t ax  on the  p r o f i t  earned by Pf ize r  through 

a l l  s tages  of i t s  mining, including i t s  mil l ing and reduction 

operation. 

The Board contends t h a t  P f i ze r ' s  mi l l ing and reduction operation 

i s  nothing more than an in tegra ted mining operation, which begins 

with the  digging of l a rge  .chunks of raw t a l c  ore  and ends a f t e r  

the  mi l l ing stage with f i ne ly  ground p a r t i c l e s  of raw t a l c  ore. 

I t  It maintains t h i s  operation by Pf izer  i s  not  a manufacturing" 

process and T i t l e  84, Chapter 54, R,C,M. 1947, requires  the  deter-  

mination of P f i ze r ' s  n e t  proceeds of mines tax on the  bas i s  of the  

value of i t s  rap7 t a l c  o re  product, which i t  sells subsequent t o  the  

mi l l ing operation. 



The Board bases i t s  argument on Section 3 ,  Ar t i c l e  X I T ,  Montana 

Consti tut ion,  which provides: 

" A l l  mines and mining claims, both placer  and rock 
i n  place,  containing or  bearing gold, s i l v e r ,  copper, 
lead,  coal  or  other  valuable mineral deposi ts ,  a f t e r  
purchase thereof from the  United S t a t e s ,  s h a l l  be 
taxed a t  the  p r i ce  paid the  United S ta tes  therefor  
yc * * and a l l  machinery used i n  mining, and a l l  property 
and surface improvements upon o r  appurtenant t o  mines 
and mining claims which have a  value separa te  and in-  
dependent of such mines o r  mining claims, and the  annual 
ne t  proceeds of a l l  mines and mining claims s h a l l  be 
taxed a s  provided by law. I I 

The l e g i s l a t u r e  i n  compliance with t h i s  provision of the  Con- 

s t i t u t i o n  enacted sect ion 84-5401, R.C.M. 1947, which provides i n  

per t inen t  pa r t  : 

" A l l  mines and mining claims, both placer  and rock 
in  place, containing or  bearing gold, s i l v e r ,  copper, 
lead,  coa l  or  o ther  valuable mineral deposi ts ,  a f t e r  
purchase thereof from the  United S t a t e s ,  s h a l l  be 
taxed a t  the  p r i ce  paid the United S t a t e s  therefor  
+c * * and a l l  machinery used i n  mining, and a l l  property 
and surface  improvements upon o r  appurtenant t o  mines and 
mining claims, which have a  value separa te  and independent 
s f  such mines o r  mining claims, and the  annual n e t  proceeds 
of a l l  mines and mining claims, s h a l l  be taxed a s  o ther  
personal property, I I 

Subsequent sect ions  i n  Chapter 54, T i t l e  84 s p e l l  out the  net  

proceeds t ax  i n  more d e t a i l .  Based on t h i s  Const i tu t ional  and 

s t a tu to ry  au thor i ty ,  the  Board levied the t ax  on the  mining pro- 

ducts of Pf izer .  

In  i t s  argument the  Board c i t e s  Northern Pac i f ic  Ry. Co. v ,  

Musselshell County, 54 Mont. 96, 169 P. 53. That decision i n t e r -  

p r e t s  Section 3,  Ar t i c l e  X I I ,  of the  Montana Consti tut ion,  and 

explains t h a t  there  i s  a  necess i ty  f o r  taxing mining property 

d i f f e r e n t l y  than ordinary r e a l  property, and t h a t  mining property 

must be looked on a s  both r e a l  and personal property. It i s  r e a l  

property i n  regard t o  the  surface value,  but  i s  regarded a s  personal 

property a s  t o  the  minerals. 

The Board argues t h a t  i f  t h i s  ne t  proceeds tax  does not  extend 

t o  the  value of the product a f t e r  i t  i s  milled and reduced t o  f i n e  

t a l c ,  the  i n t e n t  of the  Consti tut ion and the  l e g i s l a t u r e  would be 

thwarted, The Board contends i t  was the  i n t e n t  of the  l e g i s l a t u r e  



t h a t  the n e t  proceeds tax  extend a l l  the way through the  mining 

process t o  the  point where the  product i s  marketed, sold and 

converted i n t o  money. Further ,  t h a t  both stages i n  P f i z e r ' s  

process, the  benef ic ia t ion s tage  and the  mil l ing s tage  must be 

considered i n  determining the  net  proceeds tax. 

The d i s t r i c t  court  heard the  Board's argument, examined a l l  

the evidence introduced by the  Board, and did  not  agree with i t s  

posi t ion.  This Court has a l s o  ca re fu l ly  read the  record, examined 

the  evidence, and reaches the  same conclusion a s  the  d i s t r i c t  

court---the Board has imposed the tax beyond i t s  scope of author i ty .  

The Board admits P f i ze r ' s  predecessor i n  i n t e r e s t ,  Tr i -S ta te  

Minerals Company, operated a benef ic ia t ion plant .  Yet, Tr i -S ta te  

was charged a ne t  proceeds tax  only on the  value of the benef ic ia ted  

t a l c .  P f ize r  moved i t s  reduction and mil l ing plant  t o  Montana from 

Utah and the  Board changed i t s  posi t ion,  so t ha t  the ne t  proceeds 

of the mining operation extends a l l  the  way through the  manufacturing 

process,  The Board determined t h a t  because Pf izer  in tegra ted a l l  

of i t s  f a c i l i t i e s ,  they a l l  became pa r t  of the  mining operat ion,  

and the ne t  proceeds of mining tax  was the  gross value of a l l  of 

the  products which Pf izer  i s  producing i n  Montana, 

The Board c i t e s  Foreman v. Beaverhead County, 117  Mont. 557, 

161 P.2d 524, i n  support of i t s  posi t ion.  W e  f ind Foreman does . 
not support the  Board's posi t ion and, i f  anything, would support 

P f i z e r ' s  posi t ion.  There, t h i s  Court found t h a t  a t a i l i n g s  dump 

long a f t e r  the  mine ceased operation was not  pa r t  of the  ne t  pro- 

ceeds of a mine and therefore  could not  be taxed as  such. We 

f ind a somewhat s imi la r  s i t ua t ion  here ,  the  t a l c  a f t e r  i t  has gone 

beyond the benef ic ia t ion s tage ,  i s  no longer subject  t o  the  ne t  

proceeds of a mine tax. 

The tax  i n  question should be applied f o r  the  purpose already 

declared by t h i s  Court, I n  Byrne v ,  Fulton O i l  Co., 85 Mont. 329, 

334 ,  278 P. 514, t h i s  Court sa id :  



"The framers of the  Consti tut ion.  on account of the 
d i f f i c u l t y  i n  a r r iv ing  a t  a f a i r  value of mining 
property, adopted a s  a subs t i t u t e  the  method pro- 
vided f o r  by sect ion 3 ,  Ar t i c l e  XII, supra, fo r  taxing 
the  'annual ne t  proceeds.' The n e t  proceeds tax i s  
simply a t ax  i n  l i e u  o f ,  o r  a s u b s t i t u t e  f o r ,  the  
ad valorem tax  on the  value of mines o r  mining in-  
t e r e s t s .  [Citing cases]  

"It i s  well  s e t t l e d  i n  t h i s  s t a t e  t h a t  the  mineral 
contents  of a mine may not  be taxed i n  s i t u ,  but 
taxat ion must be on the annual ne t  proceeds." 

The Const i tu t ional  and l e g i s l a t i v e  i n t e n t  was t o  c r e a t e  a t ax  

i n  l i e u  of an "ad valorem'' property tax. This i s  complicated be- 

cause of the  d i f f e r en t  types of mining and mineral substances en- 

countered i n  Montana. But, the  scape of the  t ax  i s  the  ne t  proceeds 

of the  mine. Here, the  ne t  proceeds of the  mining process i s  the  

benef i c i a t e d  t a l c ,  The t a l c  i s  taken from the  ea r th ;  i t  i s  

washed so t h a t  dolomite and other  rocks a r e  separated from i t ;  

and it i s  marketable i n  i t s  crude washed form. That i s  the  end 

of the  mining operation and t h a t  i s  what Pf ize r  w i l l  pay i t s  n e t  

proceeds t ax  on. 

Pf izer  i s  making many spec ia l  products, a l l  t a l c  but i n  

speci f ied  form, fo r  many customers by use of specia l ized machinery, 

These products a r e  used f o r  face  powder, pa in t ,  r i c e  polishing,  

p i t ch  con t ro l  i n  paper making, and ceramics. These spec ia l  pro- 

ducts  a r e  not  t o  be included i n  the  ne t  proceeds of mines tax ,  

f o r  i f  they were there  would be no way of cu t t i ng  off  t h i s  tax. 

The copper w i r e  sold i n  a l o c a l  s t o r e  would be charged a s  the  n e t  

proceeds of mine t ax  t o  the  company which o r ig ina l ly  mined the  ore. 

That i s  not  done, and t h a t  was not the  i n t e n t  of the  cons t i t u t i ona l  

provision, The i n t e n t  was t o  t ax  the  proceeds of the  mine. When 

such proceeds a r e  milled or  manufactured i n t o  o ther  products, t h a t  

t ax  does not  apply. A good example would be sapphires,  a gem stone 

found i n  Montana. It i s  the  value of the  uncut sapphire t h a t  i s  

taxed, not  the  value of the  c u t  and polished stone subsequently 

sold by a jeweler. 

We f ind the  ne t  proceeds t ax  of T i t l e  84, Chapter 54, R,C.M, 

1947, does not  apply t o  the  t a l c  once i t  has passed the beneficia-  

t i on  stage.  



The ~ o a r d ' s  second i s sue  i s  t h a t  Pf ize r  may not  deduct monies 

expended f o r  operations subsequent t o  the  benef ic ia t ion s tage ,  i f  

the  p r o f i t s  from such operat ions a r e  not  included i n  the  value of 

i t s  ne t  proceeds. 

There does not  appear t o  be any r e a l  i s sue  here between the  

pa r t i e s .  P f ize r  has f i l e d  two re tu rns  over each of the  l a s t  few 

years ,  one computed on the  theory t h a t  benef ic ia ted  t a l c  was the  

end of the  mining process; the  other  computed on the  theory t h a t  the  

e n t i r e  process was under the  ne t  proceeds t ax  a s  required by the  

Board. Now t h a t  we have found tha t  the  t ax  only app l ies  t o  the 

benef ic ia t ion  s tage ,  Pf izer  of course w i l l  no t ,  and can no t ,  de- 

duct expenses of i t s  f i n a l  mi l l ing s tage  agains t  i t s  n e t  proceeds 

tax. Where the  ne t  proceeds t ax  ends, there  a l s o  ends the  deductions 

f o r  such tax. Only deductions fo r  the  mining operation w i l l  be 

allowed up through the  benef ic ia t ion  s tage ,  A l l  other  expenses 

w i l l  be incurred a s  t o  the  manufacturing process. 

A t  t h i s  point ,  the  Board contends t h a t  Pf ize r  i s ,  i n  e f f e c t ,  

11 g e t t i ng  deductions fo r  manufacturing" cos t s  i n  paying the  tarr 

on the  bas i s  of "wash and so r t "  o r  benef ic ia t ion stage.  The record 

does not  contain a challenge t o  the f igures  presented by Pf ize r  

and no evidence was offered by the  Board which would show any 

deductions claimed t o  have been improper. I f  indeed there  were 

deductions claimed t h a t  were improper, the  Board had and has every 

opportunity t o  catch them i n  audi t ing and checking the  re tu rns .  

The f i n a l  i s sue  i s  t ha t  the  deposi t ion of Vernon B. Mil ler  and 

the  cos t  of a t r ansc r ip t  of proceedings before the  S t a t e  Board of 

Equalization, should not  be charged t o  the  Board. 

The f i r s t  pa r t  of the  i s sue  concerns the  deposi t ion of Vernon 

B. Mil ler ,  secre tary  of the  Board. This deposi t ion was taken by 

Pf ize r ,  bu t  i t  was admitted i n t o  evidence by s t i p u l a t i o n  of both 

counsel. Now the Board, a f t e r  having agreed t o  admit the  deposi t ion,  

does not want t o  be charged with the  cos t  of i t ,  We f ind the  d i s t r i c t  

cour t  d id  not  e r r  when i t  ordered the Board t o  pay f o r  the deposi- 

t ion ,  Authority f o r  such order  i s  sec t ion  93-8618, R.C.M. 1947, 

which provides: 



"A par ty  t o  whom cos t s  a r e  awarded i n  an ac t ion  
i s  e n t i t l e d  t o  include i n  h i s  b i l l  of cos t s  h i s  
necessary disbursements, a s  follows: * * * the  
expenses of taking deposi t ions * * *," 

The deposi t ion c l e a r l y  f a l l s  with the  scope of sect ion 93-8618, 

R.C.M. 1947. 

The Board argues t h a t  the  deposition was f o r  the  bene f i t  

of Pf izer  and therefore  it i s  not chargeable a s  a  cos t  and c i t e s  

Davis v. Trobough, 139 Mont. 322, 363 P,2d 727. The s i t u a t i o n  i n  

Davis was not  the  same s ince  here the  deposi t ion was introduced 

i n t o  evidence, by agreement of both p a r t i e s ,  and a t  t h a t  point  was 

not  so l e ly  f o r  the  benef i t  of Pf ize r ,  but  f o r  the  bene f i t  of the  

cour t  and bath par t i es .  The cos t  of the  deposi t ion w i l l  be levied 

agains t  the  Board, 

The second pa r t  of the  c a s t  i s sue  concerns the cos t  of a  

t r ansc r ip t  of proceedings before the  Board of Equalization. Pf izer  

s t a t e s  i n  i t s  b r i e f  t h a t  i t  trill withdraw i t s  claim f o r  t h i s  cos t  

i f  such t r ansc r ip t  i s  not  used or  considered by t h i s  Court i n  

making i t s  decision,  Since such t r a n s c r i p t  was not used by the  

Court, the  i s sue  of the  cos t  of i t s  preparat ion i s  rendered moot 

by P f i ze r ' s  o f f e r  of withdrawal of the  claim f o r  i t s  cos t .  

No e r r o r  appearing, the  judgment of the  d i s t r i c t  cour t  i s  

affirmed. 

~ s s o c i e  J u s t i c e  

/ / Chief J u s t i c e  
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Associate Jus t ices .  


