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M r .  J u s t i c e  Frank I ,  Haswell de l ive red  t h e  Opinion of t h e  Court. 

I n  an a c t i o n  f o r  damages based on f raudulent  misrepresenta- 

t i o n  involving t h e  s a l e  of a res idence ,  t h e  d i s t r i c t  cour t  of 

Missoula County, t h e  Hon. Jack  L,  Green, d i s t r i c t  judge, d i r e c t e d  

a v e r d i c t  i n  favor  of defendants and judgment was entered  thereon. 

From t h i s  judgment and subsequent order  denying a new t r i a l ,  

p l a i n t i f f s  appeal.  

P l a i n t i f f s  a r e  Hubert G. Denny and P a t r i c i a  A .  Denny, h i s  

wi fe ,  who so ld  t h e i r  r e s idence  i n  Missoula t o  Jack L. Brissonneaud, 

d/b/a  E s t a t e  Real ty,  one of t h e  defendants.  Another defendant i s  

Thomas Adams, d/b/a Real E s t a t e  Exchange, who was t h e  r e a l  e s t a t e  

broker involved i n  the  t r a n s a c t i o n .  The t h i r d  defendant i s  Glac ier  

General Iasurance  Company, which bonded Adams a s  a r e a l  e s t a t e  

broker.  

I n  l a t e  1970, p l a i n t i f f s  moved from Missoula t o  Minneapolis 

and l i s t e d  t h e i r  Missoula res idence  f o r  s a l e  with defendant Adams 

who had previous ly  handled t h e i r  purchase of t h a t  res idence  t h e  

year  be fo re ,  The t o t a l  s a l e  p r i c e  a s  l i s t e d  was $22,500, involving 

a cash payment of approximately $7,150 and assumption of a mortgage 

of about $15,350, The res idence  d id  no t  s e l l  immediately s o  on 

January 1, 1971, t h e  l i s t i n g  was extended f o r  an a d d i t i o n a l  s i x t y  

days. 

I n  the  l a t t e r  p a r t  of January, defendant Brissonneaud of fered  

t o  exchange a promissory n o t e  he he ld  f o r  p l a i n t i f f s '  e q u i t y  i n  

t h e  res idence .  This  o f f e r  was communicated by defendant Adams t o  

p l a i n t i f f s  i n  Minneapolis. Af ter  f i r s t  r e f u s i n g  t h e  o f f e r ,  p l a in -  

t i f f s  decided t o  n e g o t i a t e  and re turned  t o  Missoula. P l a i n t i f f  

Hubert Denny t a lked  t o  defendant Adams f u r t h e r ,  and r e j e c t e d  an- 

o t h e r  o f f e r  by defendant Brissonneaud. Thereaf te r  on February 19, 

p l a i n t i f f  Hubert Denny, defendant Adams, and defendant Brissonneaud 

had a conference i n  the  l a t t e r ' s  o f f i c e ,  A t  t h i s  poin t  t h e r e  i s  a 

c o n f l i c t  i n  t h e  testimony concerning s ta tements  and represen ta t ions  

made t o  p l a i n t i f f  Hubert Denny during t h i s  conference.  



I n  any event ,  a w r i t t e n  "Earnest Money Receipt and Agree- 

ment t o  S e l l  and Purchasef1 was executed on t h e  same day by p la in -  

t i f f s  a s  s e l l e r s  and defendant Brissonneaud a s  purchaser.  This 

agreement f ixed  a t o t a l  purchase p r i c e  of $22,650 on t h e  res idence  

t o  be paid: $6,600 by assignment of defendant ~ r i s s o n n e a u d ' s  in -  

t e r e s t  i n  an ins ta l lmen t  promissory n o t e  on which Car l  A. Malcolm 

and h i s  wife  were makers, which no te  was i n  escrow a t  t h e  F i r s t  

S t a t e  Bank i n  Missoula; $750 cash a t  c l o s i n g  c o v e r i n g  defendant 

Adamsf r e a l  e s t a t e  commission; and assumption of t h e  outs tanding 

mortgage on the  r e s idence  of approximately $15,300. Subsequently, 

defendant Adams a t tended t o  completion of t h e  var ious  documents 

involved i n  t h e  t r a n s a c t i o n  including an assignment of the  pur- 

c h a s e r ' s  i n t e r e s t  i n  t h e  escrow account and t h e  deed. 

P l a i n t i f f s  subsequently received two monthly payments on 

t h e  Malcolm note  and escrow, one i n  March and one i n  A p r i l  1971, 

Since t h a t  t ime p l a i n t i f f s  have received no payments whatever. 

On August 11, 1971, p l a i n t i f f s  f i l e d  an a c t i o n  f o r  damages 

based on f raudulent  misrepresenta t ions  a g a i n s t  defendants B r i s -  

sonneaud, Adams, and Glac ier  General, The gravamen of t h e i r  a c t i o n  

was t h a t  defendant Brissonneaud made f a l s e  r ep resen ta t ions  t o  them 

t h a t  t h e  maker of the  n o t e ,  Malcolm, was a prominent Missoula bus i -  

nessman who owned proper ty  i n  Missoula i n  excess  of $250,000, and 

c e r t a i n  o t h e r  s ta tements  r e l a t i n g  t o  t h e  c o l l e c t i b i l i t y  and s e c u r i t y  

f o r  t h e  note .  P l a i n t i f f s  seek t o  hold defendant Adams l i a b l e  on t h e  

b a s i s  t h a t  he should have made a more thorough i n v e s t i g a t i o n  t o  

f u l l y  inform p l a i n t i f f s  what they were g e t t i n g  i n t o ,  and conducted 

himself i n  v i o l a t i o n  of ~ o n t a n a ' s  Real E s t a t e  License Act, spec i -  

f i c a l l y  sec t ions  66-1937 and 66-1940, R.C.M. 1947. 

I s s u e  was joined and t h e  case  came on f o r  t r i a l  by j u r y  

on A p r i l  24, 1972, i n  the  d i s t r i c t  c o u r t  of Missoula County before  

Judge Green. A t  t he  conclusion of p l a i n t i f f s 1  case- in-chief ,  

Judge Green granted defendants f  motions f o r  a d i r e c t e d  v e r d i c t  and 

d i smissa l  on the  b a s i s  t h a t  no damages had been proven, Judgment 



was entered  thereon and p l a i n t i f f s '  motion f o r  a new t r i a l  was 

denied. P l a i n t i f f s  now appeal  from the  judgment and d e n i a l  of 

t h e i r  motion f o r  a new t r i a l ,  

The i s s u e  upon appeal  i s  whether t h e  d i r e c t e d  v e r d i c t  was 

c o r r e c t .  The underlying i s s u e  i s  whether p l a i n t i f f s  proved any 

damages. 

P l a i n t i f f s  contend they proved damages i n  these  p a r t i c u l a r s :  

( I )  The l o s s  of the  $750 paid defendant Adams f o r  a r e a l  e s t a t e  

commission; (2) t h e  l o s s  of t h e i r  e q u i t y  i n  t h e i r  res idence;  (3) 

t h e  l o s s  of t h e i r  r i g h t  t o  seek recourse  a g a i n s t  defendant B r i s -  

sonneaud; and (4) the  l o s s  of use of the  moneys due under monthly 

ins ta l lmen t  payments under t h e  note .  P l a i n t i f f s  contend t h a t  they 

have been deprived of a present  r i g h t  wi th  a p o s s i b i l i t y  of f u t u r e  

damages and t h e r e f o r e  t h e  ques t ion  of damages should have been 

submitted t o  the  jury.  

Actual f raud i s  a ques t ion  of f a c t .  Sect ion 13-310, R.C.M. 

1947, The burden of proof i s  upon t h e  pa r ty  a l l e g i n g  i t ,  h e r e  the  

p l a i n t i f f s .  R e i l l y  v. Maw, 146 Mont. 145, 405 P. 2d 440, Proof of 

damages i s  an e s s e n t i a l  element of an a c t i o n  f o r  f raud,  Lee v. 

stockmen's Nat. Bank, 63 Mont. 262, 207 P. 623, Where, a s  h e r e ,  

an a c t i o n  f o r  f raud i s  bottomed on f a l s e  r e p r e s e n t a t i o n s ,  t h i s  

Court i n  Holland Furnace Co. v.  Rounds, 139 Mont. 75, 80,  360 P.2d 

412, has  previously expressed t h i s  requirement i n  t h i s  language: 

I I Damage, i n j u r y ,  a r  p re jud ice  from r e l i a n c e  on 
f raudulent  r ep resen ta t ion  i s  a necessary element 
of f raud whether f raud i s  being advanced a s  a 
ground f o r  recovery o r  defense.  I 1 

Generally speaking, t h e  i n j u r y  o r  damage which t h e  p l a i n t i f f  

must prove must be something more than cont ingent  damage which may 

o r  may n o t  occur, 37 C . J . S ,  Fraud 5 4 1 ( f ) ,  p. 294. P l a i n t i f f  may 

recover  when he shows t h a t  he has sus ta ined  some pecuniary damage 

o r  i n j u r y  by reason of having been put i n  a p o s i t i o n  worse than he 
no 

could have occupied i f  t h e r e  had beenl f raud,  bu t  he cannot recover  

where he does not  show t h a t  he  has  sus ta ined  such damage o r  in ju ry .  

37 C.J.S. Fraud 5 41(a ) ,  p, 290, P l a i n t i f f s  c laim t o  have been 



placed i n  a worse p o s i t i o n  by the  l o s s  of  t h e  equ i ty  i n  t h e i r  

house i n  exchange f o r  an assignment of a note .  But i s  t h i s  n o t  

exac t ly  what p l a i n t i f f s  bargained f o r ?  The buy and s e l l  agreement 

of February 19, 1971, s p e c i f i c a l l y  s e t t i n g  f o r t h  these  terms of 

exhange was signed by p l a i n t i f f s .  

P l a i n t i f f s  contend t h e  damages a r e  n o t  t h e  balance of t h e  

n o t e ,  t h e  va lue  of  the  n o t e ,  nor t h e  insolvency of the  makers, but  

the  l o s s  of equ i ty  they  sus ta ined  because of  the  f r audu len t  t r a n s -  

ac t ion .  P l a i n t i f f s ,  however, do n o t  seek r e s c i s s i o n  of t h e  c o n t r a c t .  

Rather,  they claim t h e  amount of $5,468, which w a s  e s s e n t i a l l y  

p l a i n t i f f s '  equ i ty  i n  t h e  property a t  the  time of t h e  s a l e ,  p lus  

defendant Adams' commission, P l a i n t i f f s ,  i n  essence,  argue they 

received nothing of va lue  i n  exchange f o r  t h e i r  equi ty .  The 

f a l l a c y  i n  t h i s  argument l i e s  i n  t h e  erroneous premise upon which 

it i s  predica ted .  There i s  evidence t o  t h e  e f f e c t  t h a t  s h o r t l y  
.-.A 

?-+ a f t r r  t h e  c o n t r a c t  was consummated no payments where 'bade by t h e  

makers of t h e  note .  But i t  does no t  fol low t h a t  t h e  assigned 

escrow account which they  acquired a t  t h e  time of t h e  t r ansac t ion  

was va lue less .  See: Kaufman v .  Mellon National  Bank and Trus t  

Company, 366 F,2d 326, 330 (3d Cir,1966). 

I n  an a c t i o n  based upon fraud t h e  defrauded p a r t y ' s  measure 

of damages i s  t h e  d i f f e r e n c e  between t h e  a c t u a l  va lue  of t h e  

property a t  the  d a t e  of t h e  s a l e  and t h e  c o n t r a c t  p r i c e ,  Healy v.  

Ginoff,  69 Mont, 116, 123, 220 P. 539. When the  p a r t i e s  signed 

the  buy and s e l l  agreement of February 19,  1971, p l a i n t i f f s  ac- 

qui red  t h e  assignment of the  proceeds of an escrow account.  This 

assignment had an a s c e r t a i n a b l e  va lue  equal  t o  the  va lue  of the  

n o t e  contained wi th in  t h e  escrow account. There i s  no testimony 

i n  the  record  t o  i n d i c a t e  t h a t  a t  t h e  t i m e  of the  t r a n s a c t i o n  t h e  

n o t e  was worth l e s s  than i t s  face  va lue .  

P l a i n t i f f s  s o l e l y  r e l i e d  on t h e i r  c laim t o  t h e  amount of 

t h e  e q u i t y  they t r a n s f e r r e d  i n  exchange. There i s  simply no ev i -  

dence t o  support  t h e i r  c la im t h a t  a t  t h e  time of the  t r a n s a c t i o n  

they exchanged something f o r  nothing,  i . e ,  t h e i r  e q u i t y  and t h e  



s a l e s  commission valued a t  $5,468 f o r  the  proceeds of  a  v a l u e l e s s  

note .  Thus no damages were proven simply because t h e r e  i s  no 

evidence t h a t  t h e  proceeds of the  no te  were va lue less .  Judge 

Green was c o r r e c t  i n  s t a t i n g  " tha t  i n  a s  much a s  damages have 

n o t  been shown i n  any amount---a p o s s i b i l i t y  of damages perhaps, 

b u t  no damages". Accordingly, t h e  d i r e c t e d  v e r d i c t  i n  favor  of 

defendant Brissonneaud was c o r r e c t .  

Direc t ing  our a t t e n t i o n  t o  p l a i n t i f f s '  c la im a g a i n s t  

defendant Adams, we no te  t h a t  he i s  a  r e a l  e s t a t e  broker  l i censed  

under t h e  laws of t h e  s t a t e  of Montana. A s  he was t h e  r e a l  e s t a t e  

broker  involved i n  the  s a l e  from p l a i n t i f f s  t o  defendant Brisson- 

neaud, t h e  b a s i s  of t h i s  a c t i o n  f i l e d  by p l a i n t i f f s  a g a i n s t  Adams 

and t h e  i s s u e  before  t h e  Court r e l a t i n g  t o  defendant Adams i s  

covered by provis ions of the  Real E s t a t e  License Act, s e c t i o n s  

66-1937 and 66-1940, R.C,M, 1947. 

I n  seeking a b a s i s  f o r  recovery p l a i n t i f f s  r e l y  upon s e c t i o n  

66-1940, R.C.M. 1947, which provides i n  p e r t i n e n t  p a r t :  

"(b) I n  case  any person i n  a  c i v i l  a c t i o n  i s  found 
g u i l t y  of having received any money, o r  the  equiva lent  
t h e r e o f ,  a s  a  f e e ,  commission, compensation, o r  p r o f i t  
by o r  i n  consequence of a  v i o l a t i o n  of any provis ion  
of t h i s  a c t ,  he  s h a l l  i n  a d d i t i o n  be l i a b l e  t o  a  
penal ty  of no t  l e s s  than t h e  amount of the  sum of money 
so  received and n o t  more than t h r e e  t imes t h e  sum s o  
rece ived ,  a s  may be determined by the  c o u r t ,  which 
penal ty  may be recovered i n  any c o u r t  of competent 
j u r i s d i c t i o n  by any person aggrieved. 

"(c) Any person s u s t a i n i n g  damages by f a i l u r e  of a  
r e a l  e s t a t e  broker o r  r e a l  e s t a t e  salesman t o  comply 
wi th  the  provis ions  of  t h i s  a c t ,  s h a l l  have t h e  r i g h t  t o  
commence an a c t i o n  i n  h i s  own name a g a i n s t  t h e  r e a l  
e s t a t e  broker and h i s  s u r e t y ,  o r  the  r e a l  e s t a t e  s a l e s -  
man and h i s s s u r e t y ,  o r  both t h e  broker  and any salesman 
employed d i r e c t l y  o r  i n d i r e c t l y  by such broker and t h e i r  
r e s p e c t i v e  s u r e t i e s ,  f o r  t h e  recovery of any damages 
sus ta ined  a s  t h e  r e s u l t  of any a c t  s p e c i f i e d  i n  s e c t i o n  
66-1937 h e r e i n  o r  a s  a  r e s u l t  of the  f a i l u r e  of the  r e a l  
e s t a t e  broker o r  r e a l  e s t a t e  salesman t o  comply wi th  t h e  
provis ions of t h i s  a c t .  I n  a l l  cases  where s u i t  i s  
brought a g a i n s t  t h e  broker o r  t h e  salesman, and h i s  
s u r e t y ,  t h e  cour t  s h a l l ,  upon e n t e r i n g  judgment f o r  
t h e  p l a i n t i f f ,  a l low a s  a p a r t  of t h e  c o s t s  of s u i t  a  
reasonable amount a s  a t t o r n e y ' s  f ees .  I I 

Whether o r  n o t  p l a i n t i f f s  have shown a v i o l a t i o n  of sec t ion  

66-1937, R.C.M. 1947, i t  i s  s t i l l  necessary t o  prove damages flowing 



from such v i o l a t i o n  wi th in  the  meaning of  s e c t i o n  66-1940, R.C.M. 

1947, P l a i n t i f f s  contend t h a t  t h e  only  proof of damages t h a t  i s  

requi red  i s  proof t h a t  defendant Adams received a r e a l  e s t a t e  

commission f o r  h i s  se rv ices .  Such i s  n o t  t h e  law. Sect ion  

66-1940(c) permits a c i v i l  a c t i o n  by any "person s u s t a i n i n g  damages" 

a g a i n s t  a r e a l  e s t a t e  b r o k e r  who f a i l s  t o  comply wi th  t h e  pro- 

v i s i o n s  of the  a c t .  The mere f a c t  t h a t  a commission has been 

received i s  n o t  enough i n  i t s e l f  t o  meet t h e  requirements of 

proof of damages. I t  n o t  only must be shown t h a t  t h e  r e a l  e s t a t e  

broker  v i o l a t e d  some provis ions  of t h e  a c t ,  bu t  t h a t  p l a i n t i f f s  

su f fe red  some damages thereby. To hold otherwise would be con- 

t r a r y  t o  t h e  i n t e n t  of t h e  s t a t u t e  which g ives  a remedy t o  one 

who has su f fe red  some damage by v i r t u e  of c e r t a i n  a c t i o n s  of a r e a l  

e s t a t e  broker  o r  salesman. Since no damages have been shown a s  

a r e s u l t  of t h e  t r a n s a c t i o n  with Brissonneaud he re to fo re  d iscussed ,  

l ikewise  no proof of damages has been shown a g a i n s t  defendant 

Adams , 

Here, p l a i n t i f f s  a r e  s t i l l  the  ho lde r s  o r  ass ignees  of the  

escrow account f o r  which they bargained. There i s  no proof t h a t  

i t  was o r  i s  va lue less .  P l a i n t i f f s  made no at tempt  t o  con tac t  

t h e  Malcolms f o r  payment o r  con tac t  Brissonneaud f o r  information 

o r  a s s i s t a n c e .  I n  s h o r t ,  they d id  nothing but  sue Brissonneaud 

and Adams without proof of t h e  n o n c o l l e c t i b i l i t y  o r  worthlessness  

of t h e  escrowed note .  A s  y e t  they have n o t  been damaged a s  the  

escrowed no te  may be f u l l y  c o l l e c t i b l e  wi th  i n t e r e s t ,  For these  

reasons ,  the  d i s t r i c t  cour t  properly granted defendants '  motion 

f o r  a d i r e c t e d  v e r d i c t ,  

The judgment of t h e  d i s t r i c t  cour t  i s  affirmed. 

Associate  J u s t i c e  



Mr. Justice John Conway Harrison dissenting: 

I dissent. 

Qi&L-b*-& 
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