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M r .  J u s t i c e  Sene B.  Daly de l ivered  the  Opinion of the  Court. 

This appeal i s  talten from a judgment entered on a ju ry  

v e r d i c t  i n  the  d i s t r i c t  cour t  of Blaine County, convic t ing  John 

Edward Pound of one count of grand la rceny and sentencing him 

t o  serve  f i v e  years  i n  t h e  Montana S t a t e  Prison.  Pound was 

charged by amended Information with twelve counts of grand 

larceny and one count of second degree burglary .  He entered  

a plea of n o t  g u i l t y  t o  a l l  charges.  The ju ry  v e r d i c t  of May 10, 

1972, found defendant g u i l t y  of count one of t h e  amended I n f o r -  

mation of grand larceny and no t  g u i l t y  of a l l  o the r  counts.  From 

t h e  judgment of convic t ion  and from t h e  c o u r t ' s  order  denying h i s  

motion f o r  a new t r i a l ,  Pound br ings  t h i s  appeal .  

From t h e  t r i a l  record unusual and o f t e n  con t rad ic to ry  

f a c t s  appear. One Joseph Lewis DeSaye, an American c i t i z e n ,  

brought t h e  charges a g a i n s t  Pound f o r  a l l eged  a c t s  t h a t  took 

p lace  on h i s  farm near  Turner,  Montana. DeSaye i s  a farmer and 

a l s o  a d e a l e r  i n  f i r ea rms ,  r e l a t e d  supp l i e s  and coins .  H i s  

a c t i v i t y  i n  t h i s  a r e a  was not  j u s t  casua l  a s  DeSaye t e s t i f i e d  h i s  

bus iness  volume i n  1971 was approximately $475,000. 

Defendant Pound i s  38 years  of age,  married,  and a 

Canadian c i t i z e n  r e s i d i n g  i n  t h e  c i t y  of Swift Current ,  Saskatch- 

ewan, Canada. For f i f t e e n  years  he had been employed by the  

Saskatchewan government a s  a petroleum engineer.  He had been 

acquainted wi th  DeSaye f o r  approximately t en  years .  Over t h e  

course of  t h e i r  acquaintance Pound had done carpent ry  and gun- 

smithing work f o r  DeSaye and i n  doing so had been given f r e e  

access t o  DeSaye's property.  

A t  times previous t o  t h e  present  inc iden t  Pound had loaned 

s u b s t a n t i a l  sums of money t o  DeSaye and had purchased guns from 

BeSaye. By t h e i r  custom, i n t e r e s t  on loans and wage payments from 

DeSaye t o  Pound took the  form of g i f t s  o r  d iscounts  on guns o r  

r e l a t e d  equipment. The two men were a l s o  involved i n  some type 



of "coin importing scheme". Pound would take d e l i v e r y  of co ins  

ordered by DeSaye from Canadian sources and e i t h e r  t r a n s p o r t  

them ac ross  the  border o r  g ive  them t o  DeSaye i n  Canada f o r  h i s  

t r a n s p o r t a t i o n  across  the  border.  DeSaye would then reimburse 

Pound by a check on h i s  Canadian bank account f o r  f r e i g h t  charges 

and o the r  expenses. 

Problems a rose  between DeSaye and Pound i n  1967 when they 

were charged with v i o l a t i o n  of  smuggling laws by Canadian author-  

i t i e s .  I n  success fu l ly  defending t h e  case ,  Pound incurred  a t t o r -  

ney f e e s  of $2,075. Pound claimed he had been promised by DeSaye 

t h a t  he would reimburse Pound f o r  a l l  of h i s  c o s t s  incurred i n  

defending t h e  charges.  Pound t e s t i f i e d  t h a t  he was only given 

$800 by DeSaye toward those expenses; DeSaye t e s t i f i e d  t h a t  he 

g ive  Pound over $1,000 f o r  t h a t  purpose. As a r e s u l t ,  Pound 

claimed he was owed t h e  amount of $1,275 by DeSaye; DeSaye denied 

any indebtedness.  

Pound a l s o  claimed he was owed an a d d i t i o n a l  $100 by 

DeSaye i n  connection wi th  a bag of co ins  he had given DeSaye i n  

1968 t o  s e l l  f o r  him i n  the  United S t a t e s .  

It appears t h a t  p r i o r  t o  t r i a l ,  t he  c o u r t  i n s t r u c t e d  DeSaye 

t o  produce a l l  of h i s  records  which had t o  do with t h e  i n t e r n a t i o n a l  

co in  t r a n s a c t i o n s  wi th  Pound and o the r s .  The cour t  f u r t h e r  i s sued  

a subpoena duces tecum f o r  t h e  production of these  records  which 

was properly served and r e t u r n  made t o  t h e  cour t .  A t  t r i a l  these  

records were n o t  produced and DeSaye claimed t o  have only incom- 

p l e t e  o r  p a r i t a l  records  of these  t r a n s a c t i o n s ,  On cross-examina- 

t i o n  DeSaye was extremely vague and evas ive  concerning c e r t a i n  

a r e a s  of t h e s e  t r a n s a c t i o n s ,  The c o u r t  denied defendant ' s  motion 

made a t  t r i a l  t o  compel production of these  records .  

On September 1 7 ,  1971, DeSaye by telephone extended an i n -  

v i t a t i o n  t o  the  Pounds t o  come t o  h i s  farm suggest ing Pound could 

complete some carpent ry  work he had i n  progress  and they could view 

some t r a v e l  s l i d e s .  On September 19,  1971, M r .  and Mrs. Pound 



t r a v e l e d  from Canada t o  the  DeSaye home a r r i v i n g  about 10:30 o r  

1 l : O O  a.m. M r .  and Mrs. DeSaye were n o t  a t  home when t h e  Pounds 

a r r ived .  A Montana highway p a t r o l  c a r  was parked on t h e  premises 

and Patrolman Harold Savik waited u n t i l  DeSaye re turned  a t  about 

L:OO p.m., purchased f i r ea rm supp l i e s ,  and departed s h o r t l y  a f t e r  

t h a t .  Savik and Pound saw each o the r  but  d id  not  converse,  

Also v i s i b l y  present  i n  the  area  were: Osmond Olson, an 

e l d e r l y  r e t i r e d  farmer who l i v e d  on t h e  premises; Joseph ~ e ~ a y e ' s  

2 1  year o ld  son Gregory and h i s  wife ;  Mrs, P a t t i  Anderson, who 

was b a b y s i t t i n g ;  and t h e  t h r e e  younger DeSaye c h i l d r e n ,  Greta ,  

Grant and Brad, Lee Thomas, an agent of t h e  United S t a t e s  Border 

Pacrol ,  was a l s o  present  but  had concealed h i s  government c a r  

behind an ou t ly ing  barn and had concealed himself i n  a s t raw s tack .  

1 1  DeSaye had furnished Thomas with two super-8" movie cameras 

which he used t o  take  motion p i c t u r e s  of Pound without h i s  know- 

,-edge. The f i lms  taken by Thomas were introduced i n t o  evidence 

a t  t r i a l  and shown t o  t h e  jury .  The f i lms  showed Pound tak ing  

r i f l e s ,  supp l i e s  and a sack t o  h i s  Bronco v e h i c l e  and p lac ing  

them i n s i d e .  

Between 1:00 and 2:00 p.m., Pound claims DeSaye pursued 

a d iscuss ion  with him i n  which he was questioned ex tens ive ly  

about h i s  f i n a n c i a l  s t a t u s .  A t  approximately 2:00 p.m. DeSaye 

suggested they  should e a t ,  and Pound went t o  wash h i s  hands. 

Looking out t h e  window Pound saw a man creeping by and mentioned 

i t  t o  DeSaye. Pound then went t o  h i s  Bronco f o r  t h e  claimed pur- 

pose of g e t t i n g  h i s  con tac t  l e n s  c leaning  equipment. A t  t h i s  

p o i n t ,  t h e  testimony i s  i n  c o n f l i c t  a s  t o  subsequent events.  

It  appears t h a t  a pickup t ruck  had been placed by Gregory DeSaye 

c l o s e  i n  f r o n t  of t h e  defendant 's  Bronco and t h e  border p a t r o l  c a r  

had been parked d i r e c t l y  behind, so  a s  t o  wedge the  Bronco i n .  

Pound claimed he d id  n o t  s t a r t  t h e  Bronco, bu t  reached i n  t o  g e t  

the  con tac t  l ens  c leaning  equipment when DeSaye pul led  him out  and 

began s t rugg l ing  with him. DeSaye claimed t h a t  Pound s t a r t e d  t h e  

Bronco and attempted t o  d r i v e  forward, s t r i k i n g  the  pickup, whereupon 



he and h i s  son, Greg, pul led  Pound out and "subdued him". 

Lee Thomas, the  border p a t r o l  o f f i c e r ,  then came on t h e  

scene and locked t h e  Bronco v e h i c l e ,  and t h e  t h r e e  men took 

Pound t o  a t r a i l e r  ad jacent  t o  the  house. I t  appears t h a t  

Thomas l e f t  t h e  t r a i l e r  a t  the  reques t  of Pound, leaving  DeSaye 

and Pound alone. There i s  c o n f l i c t  a s  t o  what was s a i d  by t h e  

p a r t i e s  during t h i s  per iod of time. DeSaye t e s t i f i e d  t h a t  Pound 

brought up t h e  sub jec t  of making a dea l .  Pound s t a t e d  t h a t  

DeSaye brought up t h e  sub jec t  and requested a payment of $25,000 

t o  t u r n  over the  f i lms  which had been taken by patrolman Thomas. 

About an hour a f t e r  he  had been taken t o  t h e  t r a i l e r  and 

t h e  o t h e r  men had re turned  t o  the  t r a i l e r ,  Pound wished t o  go 

t o  the  bathroom. Patrolman Thomas s a i d  t h a t  he would go wi th  him. 

Pound asked i f  he were under a r r e s t  and Thomas r e p l i e d  t h a t  he 

was. 

During t h e  per iod  of Pound's confinement i n  t h e  t r a i l e r  

DeSaye made a phone c a l l  t o  t h e  BlaimCounty s h e r i f f .  A t  about 

5:00 p.m. Sher i f f  I4urdo MacLean and Deputy Sher i f f  Homer Duffner 

a r r i v e d  a t  the  DeSaye ranch and were met by Osmond Olson and 

Floyd Robinson, an acquaintance of DeSaye, who had a r r i v e d  i n  

t h e  meantime. Upon a r r i v a l  a t  t h e  t r a i l e r  t h e  s h e r i f f  s t a t e d  t o  

Pound t h a t  he was under a r r e s t ,  read a "Miranda warning" s t a t e -  

ment, handcuffed him, and took him t o  the  s h e r i f f ' s  c a r  where he  

w a s  placed i n  the  r e a r  s e a t  accompanied by deputy Duffner. Af ter  

a few minutes t h e  s h e r i f f ,  accompanied by t h e  o t h e r  men, took 

Pound over t o  h i s  Bronco veh ic le .  It  i s  undisputed t h a t  no search 

warrant had been obtained by the  s h e r i f f  and t h a t  he d id  conduct 

a search of pound's v e h i c l e  a t  t h a t  time. There i s ,  however, con- 

f l i c t  i n  t h e  testimony concerning whether Pound gave h i s  permission 

t o  search the  vehic le .  The s h e r i f f  removed some r i f l e s ,  f i r ea rm 

supp l i e s ,  and a bag of co ins  belonging t o  DeSaye which were l a t e r  

introduced i n t o  evidence a g a i n s t  Pound a t  t r i a l .  

Pound t e s t i f i e d  a t  t r i a l  t h a t  he took the  property from 

Deaaye, h u t  s t a t e d  he f e l t  he had n o t i f i e d  DeSaye he would take 

sumething i f  no payment was made on the  debt  of $1,375. 



Defendant has assigned six issues for review but we will 

consider only two inasmuch as four pertain to matters associated 

with the counts in the Information of which defendant was acquited 

and they cannot occur again during a new trial. 

~efendant's issue one alleges the court erred in denying 

defendant's motion to suppress the evidence seized in the search 

of defendant's vehicle and admitting into evidence the items so 

seized. Issue three, the second of the two we will discuss, 

alleges the court erred in denying defendant's motion requiring 

the witness Joseph DeSaye to produce all of his records concerning 

his past transactions with defendant and others. 

Defendant contends the search conducted on the Bronco 

vehicle was in violation of rights guaranteed under the Fourth and 

Fourteenth Amendments of the United States Constitution and under 

Article 111, Sec. 7 of the Montana Constitution. 

Section 95-602(a), R.C.M. 1947, provides: 

I I An arrest is made by an actual restraint of the 
person to be arrested, or by his submission to 
the custody of the person making the arrest." 

By application of that section Pound was placed under arrest 

at the time he was taken from the Bronco and into the trailer 

by Joe and Gregory DeSaye and border patrolman Thomas. Patrolman 

~homas' testimony indicates that there was no doubt the law 

officer considered Pound to be under arrest. At any rate the 

initial arrest took place some hours before sheriff MacLean 

arrived at the scene. 

We cannot accept the state's contention that the sheriff's 

search of Pound's vehicle was "incident to the arrest". The 

search was not substantially contemporaneous in time with the 

arrest. Katz v. United States, 389 U.S. 347, 88 S.Ct. 507, 19 

T2 ed 2d 576; Vale v. Louisiana, 399 U.S. 30, 90 S.Ct. 1969, 26 

L ed 2d 409. 

The state showed no exigent circumstances to justify the 

warrantless search, such as physical danger to the law enforcement 



o f f i c e r  o r  l o s s  of evidence. Preston v. United S t a t e s ,  376 U.S. 

364, 84 S.Ct. 881, 11 L ed 2d 777;  Coolidge v .  New Hampshire, 

403 U.S. 443, 91 S.Ct. 2022, 29 L ed 2d 564; S t a t e  v ,  Langan, 

151  Mont. 558, 445 P,2d 565. 

The s t a t e  then contends Pound gave h i s  permission t o  the  

s h e r i f f  t o  make t h e  search of h i s  veh ic le .  The s h e r i f f  t e s t i f i e d  

t h a t  a f t e r  he a r r i v e d  a t  t h e  t r a i l e r  where Pound was being he ld  

he read a "Miranda statement",  again informed Pound he  was under 

a r r e s t ,  and handcuffed him. Then, according t o  t h e  s h e r i f f ' s  

testimony, he s a i d  "Knowing t h i s ,  do you wish t o  answer any 

ques t ions  a t  t h i s  time?" Pound r e p l i e d  "No", There i s  nothing 

i n  t h e  record  t o  i n d i c a t e  Pound was ever  informed t h a t  he  had a 

r i g h t  t o  r e f u s e  a search  of h i s  v e h i c l e  without  a warrant .  Pound 

was taken handcuffed, i n  t h e  custody of t h e  s h e r i f f ,  the  deputy 

*ex i f f ,  Lee Thomas the  border  p a t r o l  o f f i c e r ,  Joe and Gregory 

DeSaye, Osmond Olson and Floyd Robinson, out  t o  h i s  Bronco veh ic le .  

The s h e r i f f  t e s t i f i e d  he then asked Pound "Do I have your per- 

mission t o  search t h i s  veh ic le?"  Pound r e p l i e d  "yes, go ahead". 

Pound denied he had been asked f o r  h i s  consent o r  had given h i s  

consent f o r  t h e  search.  The s h e r i f f  t e s t i f i e d  he thought t h a t  

consent o r  a warrant f o r  t h e  search was unnecessary because he  

considered t h e  search t o  be inc iden t  t o  t h e  a r r e s t .  

We have a l r eady  determined t h e  search  d id  no t  meet t h e  

requirements of being " incident  t o  t h e  a r r e s t "  and, concerning 

t h e  c o n f l i c t  i n  testimony a s  t o  consent ,  we f i n d  t h a t  r e g a r d l e s s  

of  which vers ion  i s  accepted,  a consent given under these  circum- 

s t ances  would no t  q u a l i f y  a s  an i n t e l l i g e n t  and voluntary  waiver 

of a c o n s t i t u t i o n a l  r i g h t ,  Pound was a Canadian c i t i z e n  born i n  

England, presumably n o t  knowledgeable of r i g h t s  granted under our 

system of law, He had n o t  been informed of h i s  r i g h t  t o  r e f u s e  

a war ran t l e s s  search.  He had been he ld  under a r r e s t  f o r  s e v e r a l  

hours ,  handcuffed, and taken t o  t h e  v e h i c l e  i n  t h e  custody of 

t h r e e  law o f f i c e r s  and four  o ther  men who were a n t a g o n i s t i c  t o  h i s  

Triterests. 



When the  s t a t e  seeks t o  introduce evidence obtained i n  

a consent search,  i t  must bear  t h e  burden of proving t h a t  t h e  

consent was i n t e l l i g e n t l y  and v o l u n t a r i l y  given. Kovach v.  

United S t a t e s ,  53 F.2d 639; Rigby v ,  United S t a t e s ,  247 F.2d 584, 

Here, t h e  s t a t e  has  n o t  sus ta ined  i t s  burden of proof ,  and t h e  

circumstances a t t endan t  t o  t h i s  search appear inhe ren t ly  coerc ive .  

I n  defendant ' s  t h i r d  assignment of e r r o r ,  he contends 

the  t r i a l  cour t  e r r e d  i n  denying t h e  motion t o  r e q u i r e  t h e  wi tness  

Joseph DeSaye t o  produce a l l  h i s  records  concerning h i s  p a s t  co in  

t r a n s a c t i o n s  with defendant and o t h e r  persons which r e l a t e d  t o  

t r a n s a c t i o n s  with defendant. 

The record d i s c l o s e s  t h a t  a subpoena duces tecum ( p l a i n t i f f ' s  

e x h i b i t  S-1) was i s sued  by t h e  Blaine County d i s t r i c t  c o u r t  and 

served by the  s h e r i f f  upon Joseph DeSaye on Apr i l  28, 1972, ac- 

cording t o  t h e  r e t u r n  which was duly f i l e d .  On cross-examination, 

DeSaye admitted he was p resen t  a t  a p r e t r i a l  conference and was 

i n s t r u c t e d  by the  c o u r t  t o  produce a l l  records  r e l a t i n g  t o  co in  

t r a n s a c t i o n s ,  He a l s o  admitted t h a t  he had c e r t a i n  records  of 

co in  t r a n s a c t i o n s  involving a M r .  Buyers i n  Canada, f o r  whom Pound 

had ac ted  a s  an intermediary.  These records  were never produced 

i n t o  cour t  by DeSaye and the  cour t  denied a subsequent motion t o  

produce these  records ,  apparent ly  on t h e  basis of i r r e l evance .  

~ e ~ a y e ' s  evas ive  and f o r g e t f u l  testimony a s  concerned these  

var ious  t r a n s a c t i o n s  was such a s  t o  c a s t  an aura of t a i n t  and 

suspic ion  over the  pas t  r e l a t i o n s h i p  between himself and Pound; 

t h e  pas t  co in  importing p r a c t i c e s  of DeSaye; t h e  circumstances 

surrounding t h e  manner i n  which DeSaye's property was taken by 

Pound; and, i n  f a c t ,  t h e  remainder of DeSaye's e n t i r e  testimony. 

I t  was s t a t e ' s  wi tness  DeSaye who introduced t h e  s u b j e c t  

of pas t  co in  t r ansac t ions  between himself and Pound. The mat ter  

w a s  c l e a r l y  r e l evan t  a s  i t  per ta ined  t o  reasons f o r  animosity 

between t h e  two men a r i s i n g  from such p a s t  t r ansac t ions .  It  went 

d i r e c t l y  t o  t h e  i s s u e  of  DeSaye's c r e d i b i l i t y  a s  a witness .  



In State v, McKnight, 129 Mont, 8, 19, 281 ~ . 2 d  816, 

This Court quoted from 58 Am Jur Witnesses $632, the general 

rule that cross-examination should be allowed to examine any 

phase of a general subject introduced on direct examination, 

and then went on to say: 

"This court has said: 'The right of cross-examina- 
tion, as has been often said, is a valuable and 
substantial right, and the courts should incline 
to extend, rather than restrict it. Cross-examina- 
tion is the most potent weapon known to the law for 
separating falsehood from truth, hearsay from actual 
knowledge, things imaginary from things real, opinion 
from fact, and inference from recollection, and for 
testing the intelligence, fairness, memory, truth- 
fulness, accuracy, honesty and power of observation 
of the witness. It has become a truism in the legal 
profession that --- "The testimony of a witness is 
not stronger that [sic] it is made by his cross- 
examination."'State v. Ritz, 65 Mont. 180, 187 s 211 
Pac, 298, 300." (Emphasis added). 

The trial court's departure from its prior ruling on the 

subject of the production of these records unduly curtailed de- 

fendant's right of cross-examination, 

The judgment of conviction is reversed and the cause is 

remanded to the district 

- - - - - -"-- I - - - -  -------------- 
Associate & ustices 

Mr. Justice John Conway Harrison dissenting: 

1 
I dissent. 


