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M r .  J u s t i c e  Wesley Cas t l e s  de l ivered  t h e  Opinion of t h e  Court, 

This i s  an appeal  from a judgment denying the  probate  of  t h e  

w i l l  of Budoin E. Powers, dated December 9,  1971. An e a r l i e r  w i l l  

dated December 18, 1969, was admitted t o  probate.  A motion f o r  

new t r i a l  was denied. The w i l l  c o n t e s t  was t r i e d  before  a  ju ry  

which re turned  a  s p e c i a l  v e r d i c t  f ind ing  t h a t  Budoin Powers was 

n o t  competent t o  execute a  w i l l  on December 9 ,  1971; t h a t  undue 

in f luence  had been exer ted  on he r ;  t h a t  t h e  w i l l  was procured by 

f raud;  t h a t  t h e  deceased d id  no t  acknowledge t o  t h e  wi tnesses  t o  

t h e  w i l l  t h a t  i t  was h e r  l a s t  w i l l  and testament;  and, t h a t  i t  

was n o t  properly executed, More w i l l  be s a i d  l a t e r  i n  t h i s  Opinion 

concerning t h e  s p e c i a l  v e r d i c t .  

Four i s s u e s  a r e  r a i s e d  on appeal :  

(1) F a i l u r e  of the  t r i a l  cour t  t o  g ran t  proponents'  motion 

f o r  a  d i r e c t e d  v e r d i c t ,  made both a t  t h e  c l o s e  of c o n t e s t a n t s '  

case  and a t  t h e  c l o s e  of a11  of t h e  evidence on t h e  grounds t h a t  

t h e r e  was no competent s u b s t a n t i a l  evidence support ing a  holding 

of i n v a l i d i t y  of t h e  w i l l .  

(2) The submission of a  s p e c i a l  v e r d i c t  when t h e r e  w a s  no 

competent s u b s t a n t i a l  evidence t o  warrant  cons idera t ion  by a  

jury.  

(3) The s p e c i a l  v e r d i c t  was i n  d i r e c t  c o n f l i c t  wi th  a  given 

i n s t r u c t i o n .  

(4)  The g iv ing  and re fus ing  of c e r t a i n  ju ry  i n s t r u c t i o n s ,  

A s  background f o r  our d iscuss ion ,  t h e  following f a c t s  a r e  

s e t  f o r t h :  

Budoin Powers was married twice during h e r  l i f e t i m e ,  g iv ing  

b i r t h  t o  two separa te  and d i s t i n c t  f ami l i e s .  She was divorced 

from Clarence Shelden around 1940, and had s i x  small  c h i l d r e n  t o  

support .  She subsequently married T. R. Powers, a  man 23 years  

h e r  s e n i o r  and an e s t a b l i s h e d  rancher.  The Shelden c h i l d r e n  ap- 

pa ren t ly  l i v e d  on t h e  Powers ranch only u n t i l  they were o ld  enough 



t o  go on t h e i r  own. They then went t h e i r  sepa ra te  ways and t h e r e  

was l i t t l e  communication between them and t h e i r  mother f o r  many 

years .  

Budoin E. Powers had f i v e  c h i l d r e n  by h e r  marriage t o  

Thomas R. Powers: P a t r i c k  Powers, Penny Powers (Mrs. Anthony Bear 

~ o n ' t  Walk), Paul Powers, Danny Powers and Darwin Powers. These 

c h i l d r e n  were r a i s e d  on t h e  Powers ranch nea r  Wyola. Af te r  t h e  

death of T. R. Powers the  family continued t o  opera te  t h e  ranch 

u n t i l  i t  was u l t i m a t e l y  leased  i n  1967 t o  L i t t l e  Horn Land and 

Livestock Company of Wyola. 

T. R. Powers, the  f a t h e r  of c o n t e s t a n t s ,  d ied  i n  1964. H i s  

l a s t  w i l l  and testament dated May 22, 1958, l e f t  another  ranch 

s i t u a t e  i n  Glacier County i n  t r u s t  f o r  h i s  f i v e  c h i l d r e n  born of 

h i s  marriage t o  Budoin Powers. The remainder of h i s  e s t a t e  was 

l e f t  t o  Budoin Powers, wi th  a proviso t h a t  i f  she predeceased 

him t h e  remainder would be he ld  i n  t r u s t  f o r  the  f i v e  Powers 

c h i l d r e n  t o  be d i s t r i b u t e d  when t h e  youngest reached t h e  age of  

majori ty .  

Budoin Powers l ikewise  executed a w i l l  i n  1958. Her e n t i r e  

e s t a t e  a t  t h a t  time was l e f t  t o  the  f i v e  Powers c h i l d r e n  i n  t r u s t  

t o  be d i s t r i b u t e d  when t h e  youngest a t t a i n e d  the  age of majori ty .  

Af te r  t h e  dea th  of T.  R. Powers, Budoin Powers executed a 

second w i l l  on January 19, 1967. This w i l l  l e f t  $5,000, payable 

out  of l i f e  insurance proceeds only,  t o  each of t h e  s i x  Shelden 

ch i ld ren .  The remainder of he r  e s t a t e  was placed i n  t r u s t  f o r  

t h e  f i v e  Powers c h i l d r e n  t o  be d i s t r i b u t e d  t o  them when t h e  youngest 

a t t a i n e d  t h e  age of majori ty .  

On December 18,  1969, Budoin Powers executed a t h i r d  w i l l .  

I n  t h i s  w i l l  she,  f o r  t h e  f i r s t  t ime, enumerated t h e  s i x  Shelden 

ch i ld ren .  The 1969 w i l l  l e f t  c e r t a i n  r o y a l t y  and mineral  i n t e r e s t s  

t o  Montana S t a t e  College a t  Bozeman and t o  t h e  Shelden ch i ld ren .  

She again  l e f t  t o  the  Shelden c h i l d r e n  the  sum of $5,000 each, 

payable out  of l i f e  insurance proceeds only. The remainder of he r  



e s t a t e  was l e f t  t o  t h e  Powers ch i ld ren ,  excluding P a t r i c k ,  i n  t r u s t ,  

f o r  d i s t r i b u t i o n  when the  youngest a t t a i n e d  t h e  age of majori ty .  

On December 9 ,  1971, Budoin Powers executed y e t  another  w i l l .  

I n  t h i s  w i l l ,  wi th  t h e  s o l e  exception of a $10,000 t r u s t  f o r  Penny 

Bear, t h e  Powers ch i ld ren  were d i s i n h e r i t e d .  

Budoin Powers d ied  i n  B i l l i n g s ,  Montana, on June 20, 1972, 

a t  t h e  age of 60. On June 27, 1972, one week a f t e r  h e r  dea th ,  

p e t i t i o n  f o r  probate of  the  w i l l  dated December 9 ,  1971, was f i l e d  

i n  Yellowstone County. On J u l y  7 ,  1972, t h e  f i v e  c h i l d r e n  of 

Budoin Powers and T. R. Powers f i l e d  a p e t i t i o n  i n  oppos i t ion  t o  

probate  of t h a t  w i l l .  

The 1958 w i l l  of T. R. Powers named Budoin Powers a s  Trus tee  

of t h e  Glac ier  County ranch. The trust named the  Powers c h i l d r e n  

a s  b e n e f i c i a r i e s  and was t o  terminate  i n  September 1973, when t h e  

youngest c h i l d  reached t h e  age of majori ty .  A s  i t  happened t h e  

age of major i ty  was lowered by l e g i s l a t i v e  a c t i o n  and t h e  t r u s t  

was terminated sooner. The w i l l  being contes ted  here  was executed 

on December 9,  1971. The t e s t a t r i x ,  Budoin Powers, executed 

documents e f f e c t i v e l y  d i s t r i b u t i n g  t h e  Glac ier  County ranch t r u s t  

a s s e t s  t o  t h e  Powers c h i l d r e n  on December 8 ,  1971. 

A s  t o  t h e  w i l l  of December 9,  1971, t h e  events  leading  t o  i t s  

execut ion appear from t h e  record:  

J. H. Kilbourne, Esquire ,  had d r a f t e d  p r i o r  w i l l s  f o r  both 

T.  R. Powers and Budoin E. Powers, inc luding  t h e  w i l l  of December 18, 

1969 of  Budoin Powers. The w i l l  here  contes ted  was d r a f t e d  i n  

f i n a l  form on November 18,  1971, although n o t  executed by Budoin 

E. Powers u n t i l  December 9 ,  1971. The two wi tnesses  were Robert Lee 

and Kemp Wilson, a t t o r n e y s  as soc ia ted  wi th  J. H. Kilbourne, and 

wi th  the  law f i rm of Crowley, Kilbourne, Haughey, Hanson & Gallagher.  

Kilbourne f i r s t  r e f e r r e d  Budoin E. Powers t o  Robert Lee on 

l e g a l  mat ters  i n  t h e  sp r ing  of 1971. A t  t h a t  t i m e  Lee represented  

h e r  i n  a guardianship proceeding; i n  a municipal c o u r t  case ;  and 

had cons iderable  con tac t  wi th  he r  concerning the  handling of the  



Glacier County ranch t r u s t  created i n  the  w i l l  of T. R. Powers 

f o r  the benef i t  of the  Powers chi ldren,  contes tants  here. 

On October 1 7 ,  1971, Budoin Powers was taken t o  the  in ten-  

s ive  ca re  u n i t  a t  the  hosp i t a l  a s  a  r e s u l t  of a  hea r t  a t t ack .  

On October 20, 1971, Kilbourne requested Lee t o  go see her  con- 

cerning a new w i l l .  Lee went t o  the  hosp i t a l  on t h a t  da te ,  

advised the  hosp i ta l  personnel t h a t  he had l ega l  matters t o  d i s -  

cuss with Budoin Powers and was permitted en t ry  i n t o  the  in tens ive  

ca re  u n i t  f o r  t ha t  purpose. 

Here, we digress  somewhat t o  br ing i n  other  fac tors .  

Proponent Thelma Shelden Daly, 37 years of age, l e f t  the  

Powers ranch when she was 13 or  14 years of age and went t o  l i v e  

with a sister i n  Idaho. When she was almost 16 she became gain- 

f u l l y  employed i n  Sea t t l e ,  Washington f o r  about four years ,  u n t i l  

she married. She returned every year t he rea f t e r  t o  v i s i t  her  

mother. She stayed a t  the  Rimrock Lodge and a t  her  ha l f  s i s t e r ' s  

home (Penny Powers Bear), during her  mother's i l l n e s s .  Shortly 

a f t e r  her  mother's f i r s t  hear t  a t t ack ,  a t  he r  mother's request ,  

she removed a l l  of her  mother's belongings from penny's home. 

When her  mother l e f t  the  hosp i t a l  on November 4 ,  1971, her  mother 

took the  things back t o  Penny's home where she went t o  l i v e  because 

the  doctor speci f ied  t h a t  she should be accompanied by someone. 

The day before Bedoin powers' second hea r t  a t t ack ,  November 

18, 1971, she went t o  a  motel t o  s t ay  with Thelma Shelden Daly 

and i t  was from t h a t  motel t h a t  she ca l l ed  M r .  Lee. A t  t h a t  time 

Thelma was planning t o  take her  mother back t o  Portland t o  s t ay  

with her.  After  her  mother had her  second hear t  a t t ack  on November 

19, Thelma stayed i n  Bi l l ings  u n t i l  November 31, a t  which time she 

returned t o  her  home i n  Portland and did not  r e tu rn  t o  Bi l l ings  

u n t i l  December 23. 

On October 20, 1971, when Lee went t o  the  hosp i ta l  t o  t a l k  

with Budoin Powers, Thelma Shelden Daly was i n  the  hosp i t a l  corr idor  

when he a r r ived ,  but  Lee alone went i n t o  the  in tens ive  ca re  u n i t  



t o  t a l k  t o  Budoin Powers. Exhibit 1 i s  the  handwritten note Lee 

made during h i s  conversation with Budoin Powers; Exhibit  2 i s  the  

note Lee d ic ta ted  on the same day i n  h i s  o f f i ce  addressed t o  

Kilbourne covering h i s  conversation with Budoin Powers. 

Budoin Powers could not  remember b i r thda tes  of a l l  eleven 

of her  chi ldren,  nor the married name of one of the  Shelden 

chi ldren who had been divorced and remarried more than once. She 

was no t ,  however, confused; and Lee had no d i f f i c u l t y  nor problem 

conversing with her .  

She to ld  Lee t o  ge t  the  b i r thda tes  from the  1969 w i l l ,  o r  

from Thelma Daly who would a s s i s t  him. Lee was not  c e r t a i n  whether 

o r  not  he got  the b i r thda tes  from Thelma, from Budoin Powers, o r  

from the  old w i l l .  He did know d e f i n i t e l y  t h a t  he had not  t o ld  

Thelma Daly about the  w i l l  o r  i t s  contents;  t h a t  Thelma Daly did  

not  help him i n  preparing the  w i l l  i n  any way; t ha t  she might 

o r  might not  have entered the  hosp i ta l  room while he was there ,  

because Budoin Powers occasionally ca l l ed  e i t h e r  Thelma or  nurses 

i n  f o r  various matters during the  times t h a t  Lee was there ;  but  

he knew d e f i n i t e l y  t h a t  Thelma was never i n  the  room when he d i s -  

cussed with Budoin Powers the  substantive d i spos i t ive  provisions 

of the  w i l l .  

Lee had f ac tua l  inves t igat ions  t o  make t o  ca r ry  out the  wishes 

expressed by Budoin Powers but  had an i n i t i a l  f i n a l  d r a f t  ready 

about October 28, when they expected the  w i l l  t o  be executed on 

October 30. When Budoin Powers began t o  mend, i t  was decided not  

t o  go ahead with the  w i l l  a t  t h a t  time. Thinking of the  p o s s i b i l i t y  

of executing the w i l l  about October 30, Lee on October 27, 1971, 

telephoned the  at tending physician, D r .  Byorth, and inquired whether 

there  was any medical reason why Budoin Powers could not execute 

her  w i l l ,  and was advised tha t  there  was no such reason. The fee 

b i l l  r e f l e c t s  the telephone conversation with D r .  Byorth on October 

27, and D r .  Byorth confirmed tha t  he had received such a c a l l .  

I n  addi t ion t o  t e s t i f y i n g  t h a t  he had received the  telephone 

c a l l  from Attorney Lee i n  October, D r .  Byorth re fe r red  t o  notes he 



had made upon the  admission of Budoin Powers t o  the  hosp i t a l  i n  

October and h i s  note of October 30 t o  the  e f f e c t  t h a t  she was 

I t  or iented a s  t o  person, place and time". He reca l led  h i s  note  

of October 30 was made because t ha t  was t he  da te  an t ic ipa ted  f o r  

the  execution of the  w i l l .  

~ e e ' s  testimony was t h a t  when he learned Budoin Powers was 

on the  mend and there  was no urgency, it was decided not  t o  go 

ahead with the  w i l l  a t  t h a t  time. Furthermore, a f t e r  taking care  

of some of the  administrat ive matters t o  see  whether o r  not her  

plans were f ea s ib l e ,  he t e s t i f i e d  he "got back with her ,  oh, on 

two o r  th ree  times while she was s t i l l  i n  the  hospital".  Lee 

had numerous telephone conversations with Budoin Powers a f t e r  

s h e  l e f t  the  hosp i t a l  November 4 ,  1971, and he completed the  f i n a l  

d r a f t  of the  w i l l  which she intended t o  execute i n  the  o f f i c e  on 

November 18 o r  19, 1971. 

Two of the  contes tants ,  Paul Powers and Penny Bear, who w i l l  

obtain subs t an t i a l  amounts of money by the  revocation of the  w i l l ,  

t e s t i f i e d  concerning Budoin Powers' condition while i n  the  hosp i ta l  

a f t e r  her  f i r s t  hear t  a t t ack .  Paul Powers t e s t i f i e d  t h a t  she was 

i n  p re t t y  bad shape and incapable of i n t e l l i g e n t  speech when she 

went i n ;  t h a t  she became more coherent a f t e r  she got  out of the  

in tens ive  ca re  u n i t ,  which he thought was a week and a ha l f  a f t e r  

she went i n .  Penny t e s t i f i e d  t ha t  fo r  two days a f t e r  she went 

i n  the  hosp i t a l  October 17, her  mother hardly knew who she was, 

and the  condition continued f o r  three  four days. Accepting t h i s  

testimony a t  i t s  face value, i t  stands uncontradicted and undisputed 

i n  the  record t h a t  i t  was from October 28 on u n t i l  November 18 

t h a t  Attorney Lee, a s  a r e s u l t  of numerous conferences with her ,  

and numerous changes and correct ions  i n  the  w i l l  requested by 

her ,  f i n a l l y  completed the  document on November 18. Lee t e s t i f i e d :  

"* * So eventual ly by s o r t  of a process of discussion 
and f inding out  what was f ea s ib l e  M r s .  Powers and I 
arr ived a t  t h i s  document which she was s a t i s f i e d  r e -  
f l ec t ed  her l a s t  w i l l ,  and she to ld  me she'd be i n  about 
the  18th or  19th, the  l a t t e r  pa r t  of t ha t  week, and we'd 
have the  ceremony * * *. I '  



There i s  no testimony from any witness t o  suggest o r  ind i -  

c a t e  t h a t  any of the  Shelden chi ldren,  including Thelma, knew 

t h a t  the  new w i l l  was contemplated, o r  what the  terms o r  provi- 

s ions were, o r  ever discussed them with t h e i r  mother, o r  exerted 

any influence of any kind o r  character  whatsoever on t h e i r  mother 

concerning the  terms and provisions of the  w i l l ,  o r  ever exerted 

influence on anyone e l s e .  

Repeating, the  undisputed f a c t s  a re :  That Budoin Powers 

entered the  hosp i t a l  on October 17, 1971 and was immediately taken 

t o  the  in tens ive  ca re  un i t .  That Lee f i r s t  talked with her  on 

October 20, 19% making extensive handwritten and typewritten 
other  

notes ,  and on three  o r  four/occasions before her  r e l ea se  from the  

hosp i t a l  on November 4. The f i r s t  d r a f t  of the  w i l l  was completed 

on October 28, a t  which time i t  was an t ic ipa ted  t h a t  she would 

execute the  w i l l  on October 30, but  when she improved physical ly 

there  was no need fo r  an immediate execution of the  w i l l  and i t  

was postponed. She l e f t  the  in tens ive  ca re  un i t  on November 1, 

and was released and discharged from the  hosp i t a l  on November 4 .  

Contestant Paul Powers t e s t i f i e d  unequivocally t ha t  she became 

coherent when she got  out of the in tens ive  ca re  u n i t  on November 1. 

Contestant Penny Bear t e s t i f i e d  t h a t  th ree  o r  four days a f t e r  her  

admission on October 1 7 ,  she s t a r t e d  t o  recognize people, and 

could then t a lk .  There i s  absolute ly  no evidence of any kind of 

any lack of competence from tha t  da te  on u n t i l  her second hea r t  

a t t ack .  

The testimony of Lee i s  uncontradicted and undisputed t h a t  

the  f i n a l  d r a f t  of the  w i l l  was completed on November 18 a s  the  

r e s u l t  of numerous conferences with Budoin Powers between October 

20 and November 18, and she was expected a t  ~ e e ' s  o f f i c e  t o  execute 

the  w i l l  on November 18 or  19; the re  was no change before the  

execution on December 9. Indeed, i t  i s  c l e a r  there  was never any 

evidence of undue influence or  fraud a t  any time. 

~ e e ' s  notes handwritten on October 20 quote her  reasons f o r  

not  including the  Powers boys, i . e . ,  t h a t  property was coming t o  



them under t h e  Glac ier  County ranch t r u s t  and they must prove 

they a r e  men. P a t r i c k  Powers had a l r eady  been e l iminated  from 

t h e  1969 w i l l .  Mrs. Powers t o l d  Lee she w a s  very fond of both  

Thelma (who d id  n o t  p a r t i c i p a t e  a s  a benef i c i a ry  i n  t h e  Glac ier  

County ranch involved i n  the  t r u s t  c rea ted  i n  the  w i l l  of T.R. 

Powers), and of Penny Bear (who d i d  p a r t i c i p a t e  a s  a benef i c i a ry  

i n  t h e  Glac ier  County ranch t r u s t ) .  Thelma came t o  v i s i t  h e r  

from t i m e  t o  t ime, and she v i s i t e d  Thelma from time t o  time. 

Whenever she needed Thelma, she came. She a l s o  f e l t  t h e  same 

way about Penny, who helped take c a r e  of her .  She wanted t o  g ive  

Thelma t h e  l i o n ' s  share ,  and gave h e r  more than she gave Penny, 

because Penny and t h e  o t h e r  four  c h i l d r e n  of T. R. Powers were 

soon t o  come i n t o  t h a t  t r u s t  property which was scheduled t o  

te rminate  i n  September 1973. 

Budoin Powers thought t h a t  t h e  Glac ier  County ranch would 

produce from $500,000 t o  $900,000. She d id  n o t  a n t i c i p a t e  t h a t  

Penny Bear would leave  B i l l i n g s  t o  t ake  p a r t  i n  t h e  opera t ion  of 

t h e  Glac ier  County ranch, b u t  she wanted t o  do something s p e c i a l  

f o r  Penny, so she s e t  up t h e  t r u s t  f o r  Penny of $10,000 t o  t ake  

c a r e  of odds and ends such a s  medical expenses and t h e  l i k e .  I n  

t h e  event of Penny's demise, the  grandchi ldren were recognized,  

but  Mrs. Powers d i d  n o t  want t h e  money t o  f a l l  i n t o  t h e  hands of 

penny's husband, Anthony Bear Don't Walk. She was n o t  c e r t a i n  

t h a t  t h e  marriage of Penny and Anthony would l a s t ,  and i f  t h a t  

marriage terminated,  then she wanted t h e  money t o  immediately 

v e s t  i n  and be a v a i l a b l e  t o  Penny. 

It i s  a l s o  of i n t e r e s t  t h a t  Budoin Powers had gone t o  l i v e  

wi th  Thelma i n  January 1971 and apparent ly  loaned Thelma $1,000 

i n  J u l y  of t h a t  year ,  b u t  t h e r e  i s  simply no evidence of any 

o t h e r  g r a t u i t i e s  t o  any of  t h e  f i r s t  s i x  of h e r  c h i l d r e n  born 

of h e r  marriage t o  Shelden. On t h e  o t h e r  hand, she had a l r eady  

made a home f o r  Paul Powers and h i s  wife  i n  Hawaii whi le  he was 

a t t end ing  t h e  Univers i ty  of  Hawaii and had advanced t o  Paul some 

$21,977.73 of t r u s t  funds. 



Lee completed the  f i n a l  d r a f t  of the w i l l  on November 18, 1971, 

so le ly  a s  the  r e s u l t  of numerous conferences between Bedoin Powers 

and Lee while she was admittedly competent, t o  insure  t h a t  the  

f i n a l  product ca r r ied  out her  wishes and des i res .  There i s  no 

evidence t h a t  any other  person ever discussed the  contents  of the  

w i l l  o r  the  testamentary des i res  o r  in ten t ions  of Bedoin Powers 

with e i t h e r  her  o r  with Lee. The w i l l  a s  f i n a l l y  draf ted  on 

November 18 was duly executed by Bedoin Powers before Lee and Kemp 

Wilson on December 9. There i s  not one shred of evidence of 

incompetence, undue influence,  o r  fraud i n  the  f i na l i z ing  of t h a t  

w i l l  on November 18, and Bedoin Powers had sensible  reasons f o r  

the  d iv i s ion  of a l l  property between a l l  eleven chi ldren i n  view 

of the  provisions of the  Glacier County ranch t r u s t  fo r  the  f i v e  

Powers chi ldren,  and the  1971 w i l l  concerning the  Big Horn County 

ranch f o r  the  s i x  Shelden children.  

From the  time of the  second hear t  a t t ack  on November 19 

through the  execution of the  w i l l  on December 9, these bas ic  

f a c t s  a r e  not  i n  dispute:  November 18, Bedoin Powers l e f t  the  

t r a i l e r  home where she stayed with her daughter Penny, and went 

t o  a motel with her daughter Thelma and Thelma's chi ldren.  She 

intended t o  go t o  ~ h e l m a ' s  home i n  Portland. She telephoned Lee 

from the  motel. November 19  Penny came t o  the  motel and Bedoin 

Powers sustained her  second hear t  a t t ack  i n  the  presence of Penny, 

Thelma and ~ h e l m a ' s  chi ldren.  She was immediately taken t o  the  

in tens ive  ca re  u n i t  where she had a tracheotomy and the  tube was 

l e f t  i n  her throat .  

Thelma l e f t  Bi l l ings  with her chi ldren and returned t o  her  

home i n  Portland on November 31, and did not  re tu rn  t o  Bi l l ings  

u n t i l  December 23,  which i s  the  da te  her mother was released from 

the  hosp i ta l .  December 8 ,  1971, was the  da te  a l l  c los ing papers 

including the  pe t i t i on ,  checks fo r  d i s t r i bu t ion ,  and other  papers 

were executed by Bedoin Powers fo r  termination of the  Glacier 

County ranch t r u s t  by which the  f i v e  Powers children acquired a l l  

of the  t r u s t  property. Penny and Paul both executed the  waivers of 



accounting, and Paul Powers accompanied Lee t o  t h e  h o s p i t a l  and 

was present  when she executed a l l  of t h e  papers and documents 

necessary f o r  terminat ing t h e  t r u s t .  On December 9 ,  Kemp Wilson 

accompanied Lee t o  t h e  h o s p i t a l  a t  which time t h e  w i l l ,  which 

had been d r a f t e d  i n  f i n a l  form on November 18, was then executed. 

Bedoin Powers l e f t  t h e  i n t e n s i v e  c a r e  u n i t  December 14 and was 

discharged from t h e  h o s p i t a l  on December 23, 1971. She d ied  i n  

June 1972. 

The i m p a r t i a l  testimony of D r .  Byorth, a t t end ing  physician,  

and f i v e  nurses  who took c a r e  of h e r  throughout h e r  s t a y  i n  t h e  

i n t e n s i v e  c a r e  u n i t  i s  overwhelming evidence. Laurie  Vogele 

was on duty  from 3:00 p.m. t o  11:30 p,m. December 8 ;  Josephine 

Keeland from 1 1 : O O  p.m. on December 8 u n t i l  3:30 p.m. on December 

9. I n  add i t ion ,  t h e  testimony of nurses  Pat S i lva  and Dora 

P a d i l l a  during t h e  same genera l  per iod of time confirmed t h e  

competency of Budoin Powers. 

With r e s p e c t  t o  t e s t s  concerning h e r  a b i l i t y  t o  understand, 

t h e  nurses  would ques t ion  he r  during the  f i r s t  few days she was 

t h e r e ,  c h a r t  t h e  answers, and t h e r e a f t e r  when she was aware of 

what was going on, t h e r e  was no need t o  do so. A s  of December 

9 ,  t h e r e  was no need t o  a sk  h e r  t h e  ques t ions  any longer ,  because on 

t h a t  d a t e  Bedoin Powers was aware of what was going on. 

Nurse Connie Dunn worked f i v e  days a week throughout a l l  

t h e  time Bedoin Powers was i n  the  i n t e n s i v e  c a r e  u n i t  and she 

t e s t i f i e d  t h a t  MrS.  Powers was competent t o  dispose of h e r  property 

on December 9 ,  1971. This  judgment was confirmed by nurses  Keeland 

and P a d i l l a .  

We have given a l l  of the  foregoing d e t a i l s  t o  e s t a b l i s h  

t h a t  t h e r e  were no i s s u e s  a s  t o  undue in f luence ,  f raud,  l a c k  of 

execut ion o r  witnessing of t h e  w i l l ,  and t h e  s p e c i a l  v e r d i c t  should 

n o t  have been submitted t o  t h e  jury.  This  a lone  would r e q u i r e  

r e v e r s a l  and a new t r i a l .  However, t h e r e  remains t h e  f i r s t  i s s u e  

a s  t o  whether the  motion f o r  a d i r e c t e d  v e r d i c t  should have been 

granted.  



Contestants '  pos i t ion here i s  t h a t  i f  the re  was subs t an t i a l ,  

competent and c red ib le  evidence even though the  evidence was 

con f l i c t i ng ,  the  verd ic t  of the jury should be upheld. Previously 

we have shown t h a t  the  verd ic t  cannot be upheld, but  our problem 

i s  whether there  was subs t an t i a l ,  competent and c red ib le  evidence 

t o  withstand the  motion f o r  d i rec ted verd ic t .  

Contestants c i t e  Reynolds v. Trbovich, Inc. ,  123 Mont. 224, 

210 P.2d 634 and Wyant v. Dunn, 140 Mont. 181, 368 P.2d 917, 

f o r  the  general p r inc ip le  t ha t  the  jury i s  the  trier of f a c t  and 

unless the  evidence on behalf of the  [contes tants]  i s  not  

inherent ly  so improbable a s  t o  brand i t  palpably f a l s e ,  the  

evidence should be submitted t o  the  jury  a s  the  jury  i s  the  so le  

judge of c r e d i b i l i t y  of the  witnesses. 

In  analyzing the  testimony submitted, the  only possible 

i s sue  t h a t  could have been submitted t o  the  jury was a s  t o  the  

competency of the t es ta t r ix . .  Considering the  evidence i n  the  

bes t  l i g h t  possible f o r  the  contes tants ,  the  most t h a t  can be 

sa id  i s  t h a t  the  t e s t a t r h  had in te rmi t ten t  periods of incom- 

petence, but  a t  the  time of execution of the  w i l l  she was wholly 

competent. 

The only evidence t o  the  contrary,  i f  i t  be subs t an t i a l  

c red ib le  evidence, consisted of the  testimony of son Paul Powers, 

daughter Penny Powers (Mrs. Anthony Bear Don't Walk), A l l i e  

Williams, an aunt of deceased, and Genevieve Haworth, a f r i end  

of many years.  

Mrs. Haworth t e s t i f i e d  t h a t  when she talked t o  Bedoin Powers 

a f t e r  her  r e l ea se  from the  hosp i ta l  she sa id  she could not  remember 

what went on during her  hosp i ta l  s tay.  Obviously such a statement 

does not  e s t ab l i sh  a lack of competency a t  a given t i m e .  

The aun t ' s  testimony regarding a hosp i t a l  v i s i t  where she 

sa id  Bedoin Powers d id  not  recognize her  on the  day of the  execution 

of the  w i l l  does not  amount t o  subs t an t i a l  evidence of incompetency. 

The son's  and daughter 's  testimony remains. They a r e  the  most 

i n t e r e s t ed  witnesses. Both would gain by r e j ec t ion  of the  w i l l .  



Son Paul accompanied Attorney Lee to the hospital on 

December 8 where Bedoin Powers, as trustee of the Glacier County 

ranch trust, executed the necessary papers to terminate the trust. 

Paul received the benefits of the termination; and yet testified 

that his mother was not only incompetent to execute a last will 

the following day, but that she was incompetent to execute the 

trust papers for him on December 8. Such testimony as indicated 

in the transcript is not credible as a matter of law. Here, after 

receiving the benefits of his mother's acts, he would be collater- 

ally estopped from disputing her competency to do those acts. 

Section 49-113, R.C.M. 1947. 

Daughter Penny's testimony is of like import. She testified 

that she visited her mother briefly on the morning of December 9 

at which time her mother gave no indication that she knew what 

was going on. That Bedoin Powers had lucid intervals, at the 

very least, at all times after the first week following her entry 

into the hospital on November 19, and that she was competent, 

aware, and understood everything that was taking place at the 

time of the execution of her will between 2:00 and 3:00 p.m. on 

the afternoon of December 9 is all testified to postively by 

disinterested witnesses. 

In determining that the testimony of the son and daughter 

was not substantial credible testimony sufficient to go to the 

jury or sufficient to withstand the motion for directed verdict 

on the issue of competency, we are aware of the rules recently 

discussed in both the majority and dissenting opinions in Hanlon 

V. Anderson, Mont . , 502 P.2d 51, 29 St.Rep. 825, and 
cases cited therein. Generally stated the rule is that this Court 

will sustain a determination of fact by a trial court based upon 

substantial conflicting evidence. Our holding here and our analysis 

of the evidence by way of testimony and documentary evidence re- 

veals that the testimony of Paul Powers, upon which the trial 

court's decision rested is, while conflicting, not substantial. 



He, who received benef i t s  of h i s  mother's execution of documents 

terminating the Glacier County ranch t r u s t  i n  h i s  favor,  w i l l  

not  then be heard t o  t e s t i f y  t ha t  she was incompetent. 

Contestants c i t e  I n  r e  Esta te  of Hall  v. Milkovich, 158 

Mont. 438, 448, 492 P.2d 1388, fo r  the  proposition t h a t  the  

i s sue  could and should not  have been withdrawn from the  jury. 

We bel ieve  a c lose  reading of In  r e  Es ta te  of Hall  w i l l  reveal  

the  contrary.  F i r s t ,  we have heretofore shown tha t  there  was 

no evidence of undue influence. The only i s sue  was competency. 

I n  In  r e  Esta te  of Hall  the  t r ansc r ip t  was r e p l e t e  with evidence 

t h a t  should have been resolved by a jury. Here, lacking ~ a u l ' s  

unbelievable testimony not  amounting t o  "substantial"  evidence, 

reasonable men could not  reach d i f f e r e n t  conclusions from the  

f ac t s .  

I n  In  r e  Esta te  of Hall ,  a w i l l  contes t  where the  t r i a l  

court  granted a motion f o r  d i rec ted verd ic t  f o r  proponents 

dismissing contes tants '  pe t i t i ons ,  an 81 year old t e s t a t o r  with 

a long h i s to ry  of decl ining mental and physical hea l th  due t o  a 

painful  terminal cancer,  had made four w i l l s  within s i x  months 

under circumstances c l e a r l y  showing f a c t  disputes.  This Court 

s ta ted :  

"Respondents r e l y  heavily on language t h i s  Court 
used i n  In  r e  Es ta te  of Cocanougher, 141 Mont. 16, 
25, 375 P.2d 1009, when the  Court quoted from I n  r e  
Hegarty's Es ta te ,  46 Nev. 321, 212 P. 1040: 

11 1 I 8  Courts have ne i the r  the  r i g h t  nor power 
t o  reframe the  w i l l s  of decedents, nor t o  overthrow 
the  expressed i n t e n t  the re in  contained, i n  the  ab- 
sence of d i r e c t  and subs tan t ia l  proof s u f f i c i e n t  t o  
br ing the  case within the  well-established r u l e s  of 
law regarding undue influence. I' I 

"This Court i s  mindful of the  d ign i ty  t h a t  i.t has 
reposed i n  a decedent 's w i l l  and reaff i rms t h i s  
doctr ine.  But we must recognize t h a t  the  Court had 
Cocanougher before i t  on appeal twice a f t e r  jury  
verd ic t s  f inding undue influence and properly found 
t h a t  the  evidence revealed none. Therefore t h a t  
doct r ine  has no appl ica t ion t o  the  i s sue  before us 
i n  the  i n s t an t  case. I I 

I n  I n  r e  Esta te  of Hal l ,  the  t r i a l  cour t  had ruled out a l l  

evidence of hosp i ta l  records. I n  the  i n s t a n t  case,  a l l  evidence 



of hosp i ta l  records plus the  doctor and nurses came i n ,  a l l  

a t t e s t i n g  t o  competency. The t e s t a t r i x  here was s i x t y  years of 

age, ac t i ve ,  and admittedly i n  good mental condition except a s  the  

hear t  a t t acks  might have affected it .  Moreover, between hear t  

a t t acks  and hosp i ta l i za t ions  and the rea f t e r ,  t e s t a t r i x  here was 

competent i n  a l l  ways. 

A number of o ther  matters appear from the  record here t h a t  

we do not  dwell upon. The contes tants '  a sse r t ions  of unnaturalness 

11 of the w i l l ,  the "Powers" money not  going t o  the  Powers1' chi ldren,  

and other  matters during the  course of the  t r i a l  were allowed t o  

d ive r t  the  t r i a l  court  from the  s ing le  i s sue ,  t ha t  of competency, 

t o  such a degree t h a t  evidence was permitted which was not  sub- 

s tzntTal  and credible  and of ten  not  re levant .  

Having examined the  record, we f ind  the  judgment must be and 

i s  reversed and the  cause remanded with d i rec t ions  t o  grant  judgment 

t o  the  proponents of the  w i l l  of December 9 ,  1971, and tha t  t h a t  

w i l l  be admitted t o  probate. 

Jus t I ?  

f Chief ~ u s t i c e  . 


