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M r .  J u s t i c e  Gene B. Daly de l ivered  t h e  Opinion of t h e  Court. 

This  i s  an a c t i o n  wherein p l a i n t i f f  Bet ty L. Wardlow s t a t e d  

a c la im a g a i n s t  defendants K a l i s p e l l  General Hospi ta l  and Blue 

Cross of Montana f o r  f a i l u r e  t o  pay claimed medical b e n e f i t s  due 

h e r  a s  a r e s u l t  of an i l l n e s s .  P l a i n t i f f  appeals  from a summary 

judgment en tered  by t h e  d i s t r i c t  c o u r t  of Flathead County d i s -  

missing defendant Blue Cross a s  a defendant.  Defendant K a l i s p e l l  

General Hospi tal  i s  n o t  a pa r ty  i n  t h i s  appeal.  

P l a i n t i f f  was employed by K a l i s p e l l  General Hospi ta l  a s  

a l i censed  p r a c t i c a l  nurse  on December 6,  1964. On December 31, 

1964, she appl ied  and was accepted f o r  membership i n  t h e  h o s p i t a l ' s  

h e a l t h  insurance group, Blue Cross of  Montana. By agreement, 

Mrs. Wardlow paid h e r  premiums f o r  t h e  f i r s t  t h r e e  months and 

subsequently premiums were paid t o  Blue Cross by t h e  h o s p i t a l  

without  deduction from M r s .  ~ a r d l o w ' s  wages. 

I n  t h e  l a s t  week of May 1965, Mrs. Wardlow's doctor  informed 

h e r  she had c e r v i c a l  cancer  r e q u i r i n g  immediate t reatment .  On 

o r  about May 31, 1965, she informed her  employer of t h e  emergency 

and inqui red  about leave and her  h e a l t h  insurance coverage. She 

t e s t i f i e d  by depos i t ion  t h a t  a t  t h e  time she was i n  an emotionally 

d i s t r e s s e d  and f r igh tened  s t a t e  of mind. She s t a t e d  she inqui red  

of Eleanor Disbrow, t h e  h o s p i t a l  employee adminis te r ing  t h e  Blue 

Cross group h e a l t h  p lan ,  concerning he r  premium payment due during 

he r  leave  of  absence f o r  s i ckness ,  which she understood had been 

granted t o  her .  She t e s t i f i e d  Mrs. Disbrow t o l d  h e r  "Ilon't worry 

about a t h i n g ,  everything i s  completely a l l  r i g h t ,  your insurance 

i s  just  f i n e .  I f  

The "Hospital Personnel Policy" which was furn ished  t o  a l l  

new employees provided t h a t  s i c k  leave  w a s  a v a i l a b l e  only a f t e r  

s i x  months of f u l l  time employment and accumulated a t  t h e  r a t e  of 

one day per  month up t o  a t o t a l  of 24 days and t h a t  employees 

on leave  of absence must pay t h e i r  own Blue Cross premiums t o  

cont inue membership. 



Under the care of a Billings physician, Mrs. Wardlow 

commenced treatment for her cancer condition on June 1, 1965. 

She was hospitalized at St.  inc cent's Hospital in Billings from 

June 13 to June 17, 1965, and again from June 24 to July 25, 1965, 

at which time she was released as cured. 

The Kalispell General Hospital notified Blue Cross on or 

about July 2, 1965, that Mrs. Wardlow's employment had been 

terminated. It does not appear that the hospital notified Mrs. 

Wardlow. She contends she first learned of her termination in 

August 1965, when she attempted to resume work. 

On July 2, 1965, Blue Cross mailed a form notification 

letter to Mrs. Wardlow at her home address, advising her of 

nonpayment of premiums and stating that she must pay $37.05 for 

the period from June 15 to September 15, 1965, to avoid a lapse in 

coverage. Mrs. Wardlow contends she did not receive the notice. 

Mrs. Wardlow incurred medical expenses totaling approxi- 

mately $1,800. Blue Cross paid hospital expenses totaling $170.95. 

Blue Cross counterclaimed for $46, contending that Mrs. wardlow's 

coverage ended on June 15, 1965, and the payment made by Blue 

Cross for hospitalization covered the period from June 13 through 

June 17, 1965. 

Plaintiff presents six issues on appeal: 

1. Was plaintiff entitled to termination notice from 

Blue Cross? 

2. If so, did Mrs. Wardlow receive termination notice? 

3. Was the treatment for the cancer condition commenced 

prior to termination of her coverage? 

4. If the treatment was commenced prior to termination of 

coverage, was the entire course of treatment for the same illness 

covered ? 

5, Were the alleged representations made by the hospital 

to Mrs. Wardlow imputable to Blue Cross? 

6. Was summary judgment proper? 



The i s sues  contain mixed elements of law and f a c t  and 

a r e  such t h a t  f inding of merit  i n  any one of them would cons t i t u t e  

grounds f o r  reversa l  of the  summary judgment. The record does not  

d i sc lose  the  l ega l  r a t i ona l e  applied by the  d i s t r i c t  cour t  i n  

granting summary judgment. 

In  her  t h i r d ,  four th  and s i x t h  i s sues  on appeal,  p l a i n t i f f  

contends t h a t  her Blue Cross coverage was i n  force a t  the  time her 

physician informed her  of the  cancerconditim and a t  the  time she 

commenced treatment f o r  it .  She contends t h a t  occurrence and 

commencement of the  p e r i l  insured agains t  while the  contract  was 

i n  force  ob l iga tes  the  insure r  t o  pay d i r e c t l y  r e l a t ed  and 

continuing expenses. 

P l a i n t i f f  a s s e r t s  no cases have been found deal ing i n  t he  

hosp i ta l i za t ion  insurance a rea ,  therefore  she c i t e s  cases involving 

accident and d i s a b i l i t y  po l ic ies  which extend the  i n su re r ' s  l i a -  

b i l i t y  t o  furnish subsequent ensuing medical expenses. In te rcoas t  

Mutual Life  Insurance Co. v. Andersgn, 75 Nev. 457, 345 P.2d 762, 

75 ALR2d 870. 

In te rcoas t  Mutual Life  i s  favorable i n  many respects ,  but  

d i f f e r s  subs t an t i a l l y  i n  the  contract  language. There, considerable 

weight was given t o  the  "ambiguity, i f  any" contained i n  the  

termination clause of the  policy --- "* * * such termination s h a l l  

be without prejudice t o  any claim or ig ina t ing  p r io r  there to .  1 I 

(Emphasis ours) .  

Blue Cross contends t h a t  i f  t h i s  p r inc ip le  were applied t o  

group hea l th  coverage the  insured would no longer have t o  pay 

premiums once she became s ick ,  and construes p l a i n t i f f ' s  argument 

t o  mean she i s  e n t i t l e d  t o  membership i n  Blue Cross and r e su l t i ng  

bene f i t s ,  but  not  required t o  pay premiums a f t e r  she became sick.  

Here, we do not  view the  problem t o  be, a s  Blue Cross 

contends., but  o f f e r s  no supporting au thor i ty ,  whether o r  not  

p l a i n t i f f  was e n t i t l e d  t o  continuing membership without payment of 

premiums. The i n s t a n t  l i t i g a t i o n  presents  the  problem of payment 

of bene f i t s  under the  contract  a f t e r  termination. It does not  con- 

cern continued membership. 



Involved i s  a  h e a l t h  s e r v i c e  c o n t r a c t  which provides 

h o s p i t a l  and medical b e n e f i t s  f o r  i t s  members. The c o n t r a c t  

does n o t  d i s t i n q u i s h  between h e a l t h  coverage and acc iden t  coverage. 

The same l i m i t a t i o n s  and condi t ions ,  so f a r  a s  p e r t i n e n t  t o  t h i s  

case ,  apply t o  t h e  h o s p i t a l  and medical coverage. 

To reso lve  t h e  i s s u e s  here ,  we look t o  t h e  terms of  t h e  

c o n t r a c t  and employ t h e  r u l e s  genera l ly  app l i cab le  t o  t h e  i n t e r -  

p r e t a t i o n  of insurance c o n t r a c t s .  We must a l s o  r e s o l v e  a l l  

ambigui t ies  i n  an insurance con t rac t  i n  t h e  l i g h t  most favorable  

t o  t h e  insured.  

The c o n t r a c t  provis ion  involved he re  which governs 

e l i g i b i l i t y  and b e n e f i t s  s t a t e s :  

"This i s  t o  c e r t i f y  t h a t ,  i n  cons idera t ion  of 
t h e  payment of r equ i red  membership dues,  t h e  
Subscriber  whose name appears on t h e  membership 
ca rd ,  and such e l i g i b l e  members of h i s  o r  he r  
family ( i f  any) who have been accepted f o r  
membership, a r e  e n t i t l e d  t o  t h e  b e n e f i t s  here in-  
a f t e r  descr ibed sub jec t  t o  t h e  terms, cond i t ions ,  
and l i m i t a t i o n s  s e t  f o r t h  i n  t h i s  C e r t i f i c a t e .  I 1 

Following t h - i s  p rovis ion  t h e  b e n e f i t s ,  terms, condi t ions  and 

l i m i t a t i o n s  a r e  s e t  f o r t h  i n  A r t i c l e s  I through I X .  As s t a t e d  

he re to fo re ,  t h e  c o n t r a c t  i s  s i l e n t  a s  t o  cause of h o s p i t a l i z a -  

t i o n  and merely d e a l s  i n  se rv ices .  The c o n t r a c t  i s  a l s o  s i l e n t  

a s  i t  p e r t a i n s  t o  when t h e  r i g h t  t o  r e c e i v e  b e n e f i t s  w i l l  v e s t .  

There a r e  no s p e c i f i c  condi t ions  concerning t h e  te rminat ion  of 

b e n e f i t s ,  once ves ted  under t h e  c o n t r a c t .  The mat ter  of dues 

and terminat ion of  membership i s  covered i n  A r t i c l e  V I I :  

" V I I .  CHANGES I N  ME14BERSHIP DUES OR PROVISIONS 
OF THIS CERTIFICATE AND TEF3IINATION 

I I a .  Provis ions of t h i s  C e r t i f i c a t e  o r  
Membership dues may be changed a t  any time by 
t h e  Board of Trus tees  of t h e  Plan by mailing 
w r i t t e n  n o t i c e s  t h i r t y  (30) days o r  more p r i o r  
t o  t h e  d a t e  of change t o  t h e  Subscriber  o r  t h e  
employer of  t h e  organiza t ion  i n  which t h e  Sub- 
s c r i b e r  p a r t i c i p a t e s  i n  a  group. Payment of 
t h e  f i r s t  payment due a f t e r  t h e  e f f e c t i v e  d a t e  
of t h e  change s h a l l  be deemed a s  conclusive 
proof of t h e  ~ u b s c r i b e r ' s  agreement with t h e  
change . 

"b. This  C e r t i f i c a t e  i s  terminated immed- 
i a t e l y  upon non-payment of dues. I n  such event ,  



re ins ta tement  o f , t h i s  C e r t i f i c a t e  s h a l l  be a t  
t h e  s o l e  d i s c r e t i o n  o f ,  and under such condi- 
t i o n s  a s  may be s p e c i f i e d  by t h e  Plan. 

"c. This C e r t i f i c a t e  may be terminated 
by t h e  Plan by g iv ing  t h e  Subscriber  a t  l e a s t  
t h i r t y  (30) days p r i o r  w r i t t e n  n o t i c e ,  however, 
t f  a  Member i s - r e c e i v i n g  h o s p i t a l  s e r v i c e  on 

- 

t he  d a t e  of te rminat ion ,  b e n e f i t s  s h a l l  be 
provided under t h i s  C e r t i f i c a t e  u n t i l  t h e  d i s -  
charge of t h e  Member from t h e  h o s p i t a l  o r  
u n t i l  a l l  days of c a r e  a v a i l a b l e  under t h i s  
C e r t i f i c a t e  a r e  used---whichever s h a l l  f i r s t  
occur. 

"d. This C e r t i f i c a t e  may be terminated 
by t h e  Subscriber  by g iv ing  t h e  Plan a t  l e a s t  
t h i r t y  (30) days p r i o r  w r i t t e n  no t i ce .  Dues, i f  
any, paid by t h e  subsc r ibe r  beyond t h e  d a t e  

- 

of terminat ion w i l l  be refunded by t h e  Plan." 
(Emphasis ours ) .  

The only re fe rence  t o  b e n e f i t s  i s  t h e  r e fe rence  contained 

I f  11 i n  subsect ion c  , which cont inues b e n e f i t s  when c a n c e l l a t i o n  i s  

a t  t h e  hand of Blue Cross,  however t h e r e  i s  no exclusionary 

Language i n  t h e  s e c t i o n  concerned wi th  voluntary te rminat ion  

(subsect ion "d"), o r  te rminat ion  f o r  nonpayment of dues (subsec- 

t i o n  "bff) . TO t h e  con t ra ry  subsect ion "b" seems t o  be sub jec t  

t o  re ins ta tement  a t  t h e  d i s c r e t i o n  of Blue Cross. Tes t ing  t h i s  

con t rac t  by any r u l e ,  we have t o  conclude t h a t  t h e  mat ters  and 

d i s t i n c t i o n s  urged by Blue Cross a r e  e i t h e r  no t  covered by t h e  

c o n t r a c t  o r  a t  b e s t  a r e  ambiguous. 

The problem here  i s  t r e a t e d  from two poin ts  of view i n  

a major i ty  opinion and a  concurr ing opinion i n  a  1970 Washington 

case ,  Myers v. Kitsap Physicians Service ,  78 W.2d 286, 474 P.2d 109. 

There t h e  major i ty  opinion holds t h e  c o n t r a c t  open t o  more than 

one reasonable i n t e r p r e t a t i o n  and because of t h e  ambiguity i t  

was resolved i n  favor  of t h e  insured ,  following a  cont ingent  event 

ves ted  r i g h t  theory.  The majori ty  opinion c i t e s  75 ALR2d 876(1961) 

a s  a  reasonable a p p l i c a t i o n  t o  a  h e a l t h  s e r v i c e  c o n t r a c t .  This 

i s  a c i t a t i o n  objec ted  t o  i n  t h e  i n s t a n t  case  by Blue Cross a s  

p e r t a i n i n g  only t o  "accident" coverage and n o t  app l i cab le .  

The concurring opinion i n  Myers recognizes  t h i s  pos i t ion  

but  because of t h e  ambiguous language cons t rues  t h e  c o n t r a c t  i n  

favor  of t h e  employee f o r  whose b e n e f i t  t h e  group c o n t r a c t  i s  drawn. 



For the purpose of our consideration of the contract 

involved here both views are reasonable under the circumstances 

and we so hold. 

The factual issue---whether the expenses were incurred in 

the continuing course of treatment of an illness contracted during 

the period the coverage was in force and effect---is a disputed 

material fact. Accordingly, we find the district court erred in 

granting summary judgment dismissing Blue Cross as a defendant. 

We need not discuss the remaining issues raised by 

plaintiff, except to state that under the express terms of the 

contract existing between the litigants, we find them to be 

without merit. 

The order granting summary judgment is reversed and the 

cause remanded to the district proceedings. 

Justice 

We Concur: 

-----------l----&------------------ 

Chief Justice 



14r. Justice Wesley Castles dissenting: 

I dissent. 

The facts reveal that Wardlow read the hospital's 

personnel policy which stated clearly that an employee was 

not entitled to sick leave until six months of service as a 

full time employee. She did not qualify. Neither, under the 

personnel policy, did she establish a leave of absence and at 

no time did she attempt to pay a premium for the period involved. 

Appellant Wardlow made various allegations against the hospital, 

which, if proven, may have merit against the hospital, but these 

allegations cannot support a claim against respondent Blue Cross. 

In my view, summary judgment in favor of Blue Cross was 

proper, and I would affirm. 

Justice 
I 


