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M r .  Chief J u s t i c e  James T.  Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  i s  an appea l  by p l a i n t i f f s ,  Irma Ann Rosen, Grace 

J. Weeks and Mary E l l e n  Koch, from a  judgment rendered by t h e  

d i s t r i c t  c o u r t  of t h e  s i x t e e n t h  j u d i c i a l  d i s t r i c t  i n  and f o r  t h e  

county of Rosebud upon t h e  g r a n t i n g  of a  motion f o r  summary judg- 

ment made by t h e  de fendan t s ,  John L .  Midki f f ,  Sr .  and John L. 

Midki f f ,  Jr. 

There a r e  two d i s t r i c t  c o u r t  f i l e s  which by s t i p u l a t i o n  

a r e  be fo re  t h i s  Court .  I n  1955 a  q u i e t  t i t l e  a c t i o n ,  John L.  

Midki f f ,  e t  a l .  v .  Irma Ann Rosen, e t  a l . ,  was f i l e d  i n  Rosebud 

County a s  C i v i l  No. 6253. I n  1969 ano the r  a c t i o n  was commenced 

by t h e  defendants  i n  C i v i l  No. 6253 t o  v a c a t e  t h e  judgment e n t e r -  

ed i n  C i v i l  No. 6253 i n  f avo r  of p l a i n t i f f s ,  Midki f f ,  e t  a l .  The 

1969 a c t i o n  was f i l e d  i n  t h e  d i s t r i c t  c o u r t  a s  C i v i l  No. 7453. 

H e r e i n a f t e r ,  Irma Ann Rosen, Grace J. Weeks and Mary E l l e n  Koch, 

t h e  de fendan t s  i n  C i v i l  No. 6253, t h e  p l a i n t i f f s  i n  C i v i l  No. 7453 

and a p p e l l a n t s  h e r e i n  w i l l  be r e f e r r e d  t o  a s  Rosens, and John L. 

Midki f f ,  S r .  and John L. Midki f f ,  Jr . ,  t h e  p l a i n t i f f s  i n  C i v i l  

No. 6253, t h e  defendants  i n  C i v i l  No. 7453 and respondents  h e r e i n  

w i l l  be r e f e r r e d  t o  a s  Midki f f s .  

The d i s t r i c t  c o u r t  f i l e  i n  C i v i l  No. 6253 shows t h e  

fo l lowing  p e r t i n e n t  f a c t s :  The complaint  i n  t h i s  cause  w a s  

answered by t h e  Rosens. For reasons  unknown, t h e  c a s e  remained 

dormant f o r  s e v e r a l  y e a r s .  On September 2 0 ,  1967, p e t i t i o n  and 

a f f i d a v i t s  i n  suppor t  t he reo f  w e r e  f i l e d  by Midki f f s  pu r suan t  t o  

s e c t i o n  84-4158, R.C.M. 1947. On t h a t  same day ,  t h e  d i s t r i c t  

c o u r t  i s sued  an o r d e r  d i r e c t i n g  Rosens t o  show cause why they  

should n o t  be d i r e c t e d  t o  d e p o s i t  t h e  sum of $2,712.94 t o  t h e  

u s e  of Midki f f s ,  as  t a x  purchasers  i n  t h e  event  M i d k i f f s '  c l a i m  

t o  t h e  r e a l  p rope r ty  should n o t  succeed.  This  o r d e r  was mailed 

t o  R.  C .  Harken, E s q . ,  a t t o r n e y  f o r  Rosens and t o  t h e  Rosebud 

County Treasu re r .  One p u b l i c a t i o n  of t h e  o r d e r  was made i n  t h e  
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Forsy th  Independent a s  i s  shown by a f f i d a v i t .  

On September 29, 1967, t h e  d i s t r i c t  c o u r t  q u i e t e d  t i t l e  

i n  Midki f f s  a s  t o  a l l  defendants ,  except  t h e  Rosens. The hear ing  

on t h e  o r d e r  t o  show cause  was he ld  on October 11, 1967. A s  t o  

t h i s  hea r ing  t h e  minute e n t r y  of t h e  d i s t r i c t  c o u r t  r eads :  

"Hearing on Order t o  Show Cause. A f f i d a v i t  of 
P u b l i c a t i o n  has  been f i l e d  h e r e i n  showing due 
n o t i c e  g iven .  Will iam F. Meisburger sworn and 
presen ted  proof .  Order r e q u i r i n g  a  d e p o s i t  of 
$2,712.94 from t h e  answering de fendan t s  i s  
s igned .  Deposi t  t o  be made no l a t e r  than  
November 12 ,  1967. Le t  t h e  r eco rd  show t h a t  
M r s .  Roe, of Lewistown, Idaho,  one of t h e  de- 
f endan t s  named i n  t h e  above e n t i t l e d  cause  
formerly  bea r ing  t h e  name of Rosen, appeared 
i n  c o u r t  by her  counse l ,  R.  C .  Harken and made 
no o b j e c t i o n  t o  t h e  P e t i t i o n  f o r  t h e  r e q u i r e -  
ment of  Deposi t ,  wi th  t h e  unders tanding t h a t  
t h e  defendants  would s t i l l  have t h e  oppor tun i ty  
t o  appear  i n  s a i d  cause  and answer and c o n t e s t  
t h e  c l a im  of t h e  p l a i n t i f f .  Order i s  s igned . "  

No d e p o s i t  was made wi th in  t h e  t i m e  r equ i r ed .  By supple-  

mental  and f i n a l  dec ree  of  November 17 ,  1967, t h e  d i s t r i c t  c o u r t  

en t e red  a judgment f o r  Midki f f s  and a g a i n s t  Rosens q u i e t i n g  t i t l e  

t o  t h e  l a n d s  i n  d i s p u t e  i n  t h e  Midki f f s .  

The d i s t r i c t  c o u r t  f i l e  i n  C i v i l  No. 7453 r e v e a l s  t h a t  

on October 21, 1969, t h i s  cause  w a s  commenced by Rosens t o  a t t a c k  

t h e  judgment e n t e r e d  i n  C i v i l  No. 6253. I n  A p r i l  1970, Midki f f s  

f i l e d  t h e i r  answer and a  motion f o r  summary judgment. On June 26, 

1970, Rosens f i l e d  a  motion f o r  l e a v e  t o  amend t h e  complaint  and 

an amended complaint  was f i l e d  on December 15 ,  1972, which i n  

subs tance  a l l e g e d :  t h a t  t h e  o r d e r  t o  show cause  i s s u e d  on Septem- 

ber  2 0 ,  1967, was mailed t o  R.  C .  Harken, a t  t h a t  t i m e  a t t o r n e y  

f o r  t h e  Rosens and t h a t  pe r sona l  s e r v i c e  was n o t  made of  t h i s  o r d e r  

. on Rosens nor was t h e  o r d e r  posted a s  r e q u i r e d  by s e c t i o n  84-4158, 

R.C.M. 1947; t h a t  R. C .  Harken, by l e t t e r  of  October 7 ,  1967, 

forwarded a  copy of t h e  o r d e r  t o  each of t h e  a p p e l l a n t s  bu t  t h a t  

on ly  one of  them Irma Ann Rosen, r ece ived  t h e  l e t t e r  p r i o r  t o  t h e  



hea r ing  d a t e ;  and t h a t  by t h e  dec ree  of t h e  d i s t r i c t  c o u r t  de- 

f a u l t  judgment was e n t e r e d  a g a i n s t  Rosens wi thout  n o t i c e  of 

w r i t t e n  a p p l i c a t i o n  f o r  judgment, a s  provided by Rule 5 5 ( b ) ( 2 ) ,  

M.R.Civ.P. and t h a t  n e i t h e r  R .  C .  Harken nor  t h e  Rosens r ece ived  

n o t i c e  of e n t r y  of judgment a s  r equ i r ed  by Rule 7 7 ( d ) ,  M.R.Civ.P. 

On December 20, 1972, Midki f f s  f i l e d  t h e i r  answer t o  t h e  

amended complaint  and a  counte rc la im.  Midki f f s  denied t h a t  

pe r sona l  s e r v i c e  was n o t  made and t h a t  t h e r e  was no p o s t i n g  a s  

r e q u i r e d  by t h e  s t a t u t e ,  and denied t h a t  t h e  o r d e r  of October 11, 

1967 was n o t  served.  The on ly  new a l l e g a t i o n  i n  ~ i d k i f f s ' c o u n t e r -  

c l a i m  was t h a t  t h e  judgment a g a i n s t  Rosens i n  C i v i l  No. 6253 was 

n o t  a  d e f a u l t  judgment and Rule 5 5 ( b ) ( 2 ) ,  M.R.Civ.P. d i d  n o t  apply.  

On March 6 ,  1973, Midki f f s  moved f o r  summary judgment, 

and on March 30, 1973, t h e  motion was heard.  I n t e r r o g a t o r i e s  were 

taken  by Midki f f s  of t h e  Rosens. On May 15 ,  1973, t h e  d i s t r i c t  

c o u r t  e n t e r e d  i t s  f i n d i n g s  of f a c t  and conc lus ions  of law and 

g ran ted  Midk i f f s '  motion f o r  summary judgment and d i smissed  Rosens' 

complaint  wi th  p r e j u d i c e .  Rosens moved t o  amend t h e  d i s t r i c t  

c o u r t ' s  f i n d i n g s  of f a c t  and conc lus ions  of l a w  which w a s  denied.  

Rosens have appealed.  

Rosens p r e s e n t  two i s s u e s  f o r  review, both  of which can 

be summarized a s  fo l lows:  Did t h e  d i s t r i c t  c o u r t  e r r  i n  g r a n t i n g  

t h e  motion f o r  summary judgment? 

Rosens contend t h a t  t h e  d i s t r i c t  c o u r t  should n o t  have 

g ran ted  t h e  summary judgment f o r  t h e  reason  t h a t  Rule 7 7 ( d ) ,  

M.R.Civ.P., which r e q u i r e s  s e r v i c e  of n o t i c e  of  e n t r y  of judgment, 

was n o t  fol lowed i n  C i v i l  No. 6253, and t h e r e  was no showing of  

s a i d  s e r v i c e .  The purpose of Rule 7 7 ( d ) ,  M.R.Civ.P. i s  obvious ly  

t o  inform a  p a r t y  t h a t  a  judgment has  been en t e red  a g a i n s t  him and 

t h e  n a t u r e  and amount of r e l i e f  and damages thereby  g ran ted .  

Pursuant  t o  Rule 81, M.R.Civ.P., c e r t a i n  s t a t u t o r y  proceedings  



l i s t e d  i n  Table A ,  M.R.Civ.P. t a k e  precedence over  t h e  r u l e s  

where i n c o n s i s t e n t .  Sec t ion  84-4158, R.C.M. 1947 i s  s o  l i s t e d  

and provides  i n  p a r t :  

"Upon t h e  hea r ing  of  t h e  o r d e r  t o  show cause  
t h e  c o u r t  s h a l l  have j u r i s d i c t i o n  t o  determine 
s a i d  amount and t o  make an o r d e r  t h a t  t h e  same 
be pa id  i n t o  c o u r t  w i th in  a  given t i m e ,  n o t  ex- 
ceed ing  t h i r t y  ( 3 0 )  days a f t e r  t h e  making of s a i d  
o r d e r .  I f  such amount, when s o  determined,  s h a l l  
n o t  be pa id  w i t h i n  t h e  t i m e  f i x e d  by s a i d  c o u r t ,  
t hen  s a i d  t r u e  owner s h a l l  be deemed t o  have waived 
any d e f e c t  i n  t h e  t a x  proceedings  and any r i g h t  
of  redemption, and thereupon,  i r r e s p e c t i v e  of any 
i r r e g u l a r i t i e s ,  d e f e c t s  o r  omiss ions  o r  t o t a l  
f a i l u r e  t o  observe any of t h e  p r o v i s i o n s  of t h e  
s t a t u t e s  of Montana r ega rd ing  t h e  assessment ,  
l evy ing  of t a x e s ,  o r  s a l e  of p rope r ty  f o r  t a x e s ,  
and t h e  g i v i n g  of n o t i c e s ,  i nc lud ing  n o t i c e s  of  
redemption,  o r  concerning t a x  deeds ,  whether o r  
n o t  such omiss ions  o r  f a i l u r e s  make s a i d  pro- 
ceed ings  vo id  ( o t h e r  than  t h a t  t h e  t a x e s  w e r e  n o t  
d e l i n q u e n t  o r  have been p a i d ) ,  t h e  t i t l e  of  such 
t r u e  owner s h a l l  n o t  be q u i e t  a s  a g a i n s t  s a i d  
purchaser  o r  h i s  succes so r s ,  and a dec ree  s h a l l  
be e n t e r e d  i n  s a i d  a c t i o n  q u i e t i n g  t h e  t i t l e  of 
s a i d  purchaser  o r  h i s  successor  a s  a g a i n s t  s a i d  
t r u e  owner." 

According t o  t h e  d i s t r i c t  c o u r t  minutes  of  October 11, 

1967, R.  C .  Harken appeared on October 11, 1967, and was advised  

i n  open c o u r t  of t h e  f a c t  t h a t  t h e  f a i l u r e  t o  d e p o s i t  t h e  sum of 

$2,712.94 by November 1 2 ,  1967, would r e s u l t  i n  t h e  e n t r y  of  

judgment. The d i s t r i c t  c o u r t  minutes f u r t h e r  i n d i c a t e  t h a t  R. C .  

Harken appeared f o r  t h e  "defendants"  (Rosens) . It  i s  f u r t h e r  

noted t h a t  a t t o r n e y  Harken made no o b j e c t i o n  t o  t h e  p e t i t i o n ,  

w i th  t h e  unders tanding t h a t  t h e  de fendan t s  would s t i l l  have t h e  

oppor tun i ty  t o  appear  i n  t h e  cause  and answer and c o n t e s t  t h e  

c la im.  The record  shows t h a t  a t  a l l  t imes  p r i o r  t o  and inc lud ing  

t h e  t i m e  of t h e  hea r ing  on t h e  o r d e r  t o  show cause ,  Rosens w e r e  

r ep re sen ted  by a t t o r n e y  Harken. 

Rosens, through t h e i r  a t t o r n e y ,  had n o t i c e  t h a t  i f  t h e y  

d i d  n o t  d e p o s i t  t h e  sum r e q u i r e d ,  a  dec ree  pursuant  t o  s e c t i o n  

84-4158, R.C.M. 1947, would be e n t e r e d  a g a i n s t  them q u i e t i n g  



t i t l e  i n  Midki f f s .  The d e p o s i t  was no t  made and t h e  d e c r e e  

was e n t e r e d .  I t  i s  t h i s  C o u r t ' s  view t h a t  it would be redun- 

d a n t  t o  r e q u i r e  t h e  a p p l i c a t i o n  of Rule 7 7 ( d ) ,  M.R=Civ.P. under 

t h e  c i rcumstances  he re ,  t h e r e  being n o t i c e  t h a t  a  dec ree  would 

be e n t e r e d  i f  t h e  money was n o t  depos i t ed .  By reason  of  Rosens'  

own f a i l u r e  t o  d e p o s i t  t h e  money, t h e  d i s t r i c t  c o u r t  e n t e r e d  t h e  

d e c r e e  q u i e t i n g  t i t l e  i n  Midki f f s .  For Rosens now t o  say  t h a t  

t hey  should have been given n o t i c e  of t h i s  e n t r y  of judgment 

pursuant  t o  Rule 7 7 ( d ) ,  M.R.Civ.P. i s  wi thout  m e r i t .  

Rosens a l s o  contend t h a t  t h e  motion f o r  summary judgment 

should n o t  have been gran ted  f o r  t h e  reason t h a t  t h e  o r d e r  of  

October 11, 1967, was i n v a l i d  because of l a c k  of j u r i s d i c t i o n  

under s e c t i o n  84-4158, supra .  Rosens a rgue  t h a t  because t h e r e  

is  no showing t h a t  t h e  o r d e r  t o  show cause  of September 2 0 ,  1967 

was pos ted  i n  t h r e e  p u b l i c  p l a c e s  t e n  days  be fo re  t h e  hea r ing  

d a t e ,  s e c t i o n  84-4158, R.C.M. 1947, was n o t  fol lowed.  

A s  t o  t h e  o r d e r  t o  show cause  of September 2 0 ,  1967, sec- 

t i o n  84-4158 s t a t e s :  

" In  any a c t i o n  now pending, o r  h e r e a f t e r  brought  
t o  s e t  a s i d e  o r  annul  any t a x  deed,  o r  t o  q u i e t  
t i t l e  * * * t h e  purchaser  o r  h i s  succes so r  upon 
f i l i n g  an a f f i d a v i t  may o b t a i n  from t h e  c o u r t  an 
o r d e r  d i r e c t e d  t o  t h e  person c l a iming  t h e  p rope r ty  
* * * o r  t o  show cause on a  d a t e  t o  be f i x e d  i n  
s a i d  o r d e r ,  n o t  exceeding t h i r t y  (30) days from 
t h e  d a t e  t h e r e o f ,  why such payments should n o t  be 
made. Sa id  a f f i d a v i t  s h a l l  s e t  f o r t h  t h e  p l a c e  of 
r e s idence  of s a i d  t r u e  owners and whether t hey  a r e  
i n  t h e  s t a t e  of Montana, i f  known t o  t h e  p l a i n t i f f ,  
o r  t h a t  t h e  same i s  no t  known t o  t h e  p l a i n t i f f .  

"Said o r d e r  s h a l l  be f i l e d  wi th  t h e  c l e r k  and a  
copy se rved  p e r s o n a l l y  upon a l l  persons  shown i n  
s a i d  a f f i d a v i t  t o  be  r e s i d e n t s  of  and i n  t h e  s t a t e  
of Montana, and j u r i s d i c t i o n  s h a l l  be acqui red  over  
a l l  o t h e r  persons  by pub l i sh ing  t h e  same once i n  
a  newspaper i n  t h e  county,  and by p o s t i n g  t h e  same 
i n  t h r e e  (3 )  p u b l i c  p l a c e s  i n  t h e  county a t  l e a s t  
t e n  ( 1 0 )  days  be fo re  t h e  day f i x e d  f o r  t h e  hea r ing  
and by l e a v i n g  a  copy wi th  t h e  county t r e a s u r e r . "  

Sec t ion  84-4158, R.C.M. 1947 , r equ i r e s  a  nonres iden t  t o  



be n o t i f i e d  of t h e  o r d e r  t o  show cause by having it publ i shed  

i n  a  newspaper i n  t h e  county and by p o s t i n g  t h e  same i n  t h r e e  

p u b l i c  p l a c e s  i n  t h e  county a t  l e a s t  t e n  days  be fo re  t h e  d a t e  

s e t  f o r  hear ing .  

The i n t e r r o g a t o r i e s  t o  t h e  t h r e e  a p p e l l a n t s  show i d e n t i -  

c a l  answers t o  t h e  fo l lowing  ques t ion :  " * * * Please  s t a t e  

a l l  proof and evidence t h a t  you have knowledge of t h a t  s a i d  

o r d e r  t o  show cause  was n o t  p rope r ly  pos ted ."  The i r  answers 

were uniformly t h a t  t h e i r  a t t o r n e y  d i d  n o t  f i n d  an a f f i d a v i t  of 

p o s t i n g  i n  t h e  f i l e  and t h a t ,  t h e r e f o r e ,  "we assume t h a t  it was 

n o t  pos ted ."  

The presumption i n  f avo r  of t h e  p o s t i n g  by t h e  c l e r k ,  

whi le  r e b u t t a b l e ,  i s  provided i n  s e c t i o n  93-1301-7(15), R.C.M. 

1947, which provides ,  "That o f f i c i a l  d u t y  has  been r e g u l a r l y  

performed. I' 

It i s  t h i s  C o u r t ' s  op in ion  t h a t  a mere assumption i n  t h e  

absence of an a f f i d a v i t  i n  t h e  c o u r t  f i l e  i s  n o t  t h e  t ype  of 

proof which i s  necessary  t o  o v e r r i d e  t h e  presumption t h a t  t h e  a c t  

was o f f i c i a l l y  performed i n  a  r o u t i n e  and r e g u l a r  manner, and t o  

have r ece ived  t h e  answer by a p p e l l a n t s  i n  t h e  i n t e r r o g a t o r y  was 

ample i n d i c a t i o n  t o  t h e  d i s t r i c t  c o u r t  and t o  t h i s  Court  t h a t  

t h e r e  was no o t h e r  p roof .  

The d i s t r i c t  c o u r t  p rope r ly  concluded t h a t  t h e  Rosens were 

a t  a l l  t i m e s  under t h e  j u r i s d i c t i o n  of t h e  d i s t r i c t  c o u r t .  

Rule 56 ( c )  , M.R.Civ.P., p rov ides  i n  p a r t :  

" * * * The judgment sought s h a l l  be rendered 
f o r t h w i t h  i f  t h e  p l ead ings ,  d e p o s i t i o n s ,  answers 
t o  i n t e r r o g a t o r i e s ,  and admiss ions  on f i l e  show 
t h a t  t h e r e  i s  no genuine i s s u e  a s  t o  any m a t e r i a l  
f a c t  and t h a t  t h e  moving p a r t y  i s  e n t i t l e d  t o  a  
judgment a s  a  m a t t e r  of law. * * * "  

A s  t h i s  Court  i n  Stensvad v. Miners & Merchants Bank of Roundup, 

Mont . - , 517 P.2d 715, 30 St.Rep. 1178, 1 1 8 2 ,  s t a t e d :  



Rule 
I1under/56 ( c )  , M.R.Civ.P., t h e  moving p a r t y  f o r  
summary judgment must bear  t h e  burden of proving 
t h e  absence of  any genuine i s s u e  as t o  a l l  
m a t e r i a l  f a c t s  which would, as a  m a t t e r  of law, 
e n t i t l e  him t o  judgment. Kober v. Kyr i ss  v. 
B i l l i n g s  Deaconess Hosp i t a l ,  148 Mont. 117, 417 
P.2d 476." 

From our  examination of t h e  record  h e r e i n ,  t h a t  i s ,  t h e  

p l ead ings ,  Rosens'answers t o  i n t e r r o g a t o r i e s  and t h e  d i s t r i c t  

c o u r t  f i l e  i n  C i v i l  No. 6253, and from our  d i s c u s s i o n  of t h e  

c o n t e n t i o n s  presen ted  by Rosens, it i s  our  conc lus ion  t h a t  t h e r e  

i s  no genuine i s s u e  a s  t o  any m a t e r i a l  f a c t  and Midki f f s  were 

e n t i t l e d  t o  a judgment a s  a  m a t t e r  of law. 

For  t h e  foregoing  r ea sons ,  t h e  judgment,of t h e  d i s t r i c t  

c o u r t  i s  a f f i rmed.  

,-i----------------------------- 

Chief J u s t i c e  

We concur:  
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