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M r .  J u s t i c e  Frank I. H a s w e l l  d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an  appea l  by defendant  from a  second deg ree  

murder conv ic t ion  en t e red  i n  t h e  d i s t r i c t  c o u r t ,  Yellowstone 

County, and from t h a t  c o u r t ' s  d e n i a l  of h i s  motion f o r  a new 

t r i a l .  

Th i s  Court  p rev ious ly  gran ted  a  w r i t  of supe rv i so ry  con- 

t r o l  r e l a t i n g  t o  matters r a i s e d  p r i o r  t o  t h e  t r i a l  of t h i s  c a s e ,  

b u t  involv ing  some of t h e  i s s u e s  now r a i s e d  on appea l .  See S t a t e  

ex rel .  K r u t z f e l d t  v .  D i s t r i c t  Cour t ,  Mont . , 515 P.2d 

1312, 30 St.Rep. 993. 

On March 5 ,  1973, Douglas Fleming was s h o t  and k i l l e d  i n  

t h e  Ol ive  Hotel  Lounge i n  Miles  C i t y ,  Montana. Fleming and de- 

f endan t ,  William E. French,  Jr . ,  had been engaged i n  a  shout ing  

and pushing c o n t e s t  a t  t h e  lounge e n t r a n c e  some f i f t e e n  t o  t h i r t y  

minutes  p r i o r  t o  t h e  shoot ing .  Following t h e  a l t e r c a t i o n ,  de- 

fendant  drove t o  h i s  home, found h i s  p i s t o l  and r e tu rned  t o  t h e  

lounge.  Without saying a  word, he walked t o  t h e  booth where 

Fleming, Fleming 's  w i f e ,  and two f r i e n d s  were s e a t e d ,  and f i r e d  

a t  l e a s t  t h r e e  s h o t s  i n t o  Fleming. One of t h o s e  s h o t s  p e n e t r a t e d  

Fleming 's  h e a r t ,  producing near - ins tan taneous  dea th .  

Defendant t hen  drove  t o  h i s  home and c a l l e d  t h e  au tho r -  

i t i e s ,  r e p o r t i n g  t h a t  he had s h o t  a  man. He was a r r e s t e d  s h o r t l y  

t h e r e a f t e r  and charged wi th  f i r s t  deg ree  murder. 

P r i o r  t o  t r i a l ,  defendant  f i l e d  a  w r i t t e n  n o t i c e  of h i s  

i n t e n t i o n  t o  r e l y  on t h e  de fense  of mental  d i s e a s e  o r  d e f e c t  

excluding r e s p o n s i b i l i t y  f o r  t h e  homicide. T h e  d i s t r i c t  c o u r t  

o rdered  a  p s y c h i a t r i c  examination t o  be conducted a t  t h e  Warm 

Spr ings  S t a t e  Hosp i t a l .  Sec t ion  95-505, R.C.M. 1947. Defense 

p s y c h i a t r i s t s  were a l s o  permi t ted  t o  examine defendant .  

A r e p o r t  of t h e  examination by t h e  Warm Spr ings  S t a t e  

Hosp i t a l  w a s  f i l e d  wi th  t h e  d i s t r i c t  c o u r t .  It  conta ined  f i n d i n g s  



t h a t  de fendan t ,  a t  t h e  t ime of t h e  homicide, had t h e  a b i l i t y  

t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  conduct  and t o  conform h i s  

conduct  t o  t h e  requirements  of  law. The r e p o r t  f u r t h e r  s t a t e d  

t h a t  defendant  had t h e  c a p a c i t y  t o  have k i l l e d  a  man wi th  a  

d e l i b e r a t e  and premedi ta ted des ign ,  un lawful ly  and ma l i c ious ly .  

A hear ing  was conducted pursuant  t o  t h e  p r o v i s i o n s  of 

s e c t i o n  95-507, R.C.M. 1947. The d i s t r i c t  c o u r t  heard bo th  l a y  

and e x p e r t  tes t imony a s  t o  d e f e n d a n t ' s  mental  c o n d i t i o n  a t  t h e  

t i m e  of t h e  shoot ing .  I n  e f f e c t ,  t h e  d i s t r i c t  c o u r t ' s  f i n d i n g s  

concurred wi th  t h e  r e p o r t  f i l e d  by t h e  W a r m  Spr ings  S t a t e  Hosp i t a l .  

Defendant ' s  motion f o r  a c q u i t t a l  on t h e  ground of mental  d i s e a s e  

o r  d e f e c t  excluding r e s p o n s i b i l i t y  was den ied .  

C e r t a i n  p r e t r i a l  r u l i n g s  of t h e  d i s t r i c t  c o u r t  w e r e  t hen  

brought be fo re  t h i s  Court  i n  a  p e t i t i o n  f o r  a  w r i t  of supe rv i so ry  

c o n t r o l .  Our op in ion  i n  t h a t  ma t t e r  recognized t h e  c o n s t i t u t i o n -  

a l i t y  of s e c t i o n  95-503, R.C.M. 1947; recognized t h a t  t h e  l e g i s -  

l a t u r e  had c r e a t e d  a  new tes t  f o r  de te rmin ing  c r i m i n a l  r e spons i -  

b i l i t y ;  and,  dec l a red  t h a t  t h e  p r e t r i a l  de t e rmina t ion  of defend- 

a n t ' s  mental  s t a t u s  d i d  no t  p rec lude  h i s  r a i s i n g  t h e  de fense  of 

mental  d e f e c t  a t  t r i a l .  S t a t e  ex re l .  K r u t z f e l d t  v .  D i s t r i c t  

Court ,  sup ra .  

A j u ry  t r i a l  w a s  he ld  and defendant  was found g u i l t y  of 

second degree  murder. T h e r e a f t e r ,  t h e  d i s t r i c t  c o u r t  denied de- 

f e n d a n t ' s  motion f o r  a  new t r i a l .  Defendant appea l s  from t h e  

judgment of conv ic t ion  and t h e  d e n i a l  of h i s  motion f o r  a  new 

t r i a l .  

Defendant s eeks  r e v e r s a l  f o r  t h e  fo l lowing  a l l e g e d  e r r o r s  

of t h e  d i s t r i c t  c o u r t :  

(1)  Denial  of d e f e n d a n t ' s  motion f o r  a c q u i t t a l  by 

r ea son  of mental  d i s e a s e  o r  d e f e c t  exc lud ing  r e s p o n s i b i l i t y .  

( 2 )  Denial  of d e f e n d a n t ' s  motion f o r  a c q u i t t a l  on t h e  



charge  of  f i r s t  degree  murder. 

( 3 )  E r r o r s  r e l a t i n g  t o  t h e  a d m i s s i b i l i t y  of c e r t a i n  

evidence.  

( 4 )  Improper c l o s i n g  arguments by t h e  p rosecu t ion .  

( 5 )  E r r o r s  i n  t h e  g i v i n g  o r  r e f u s a l  of c e r t a i n  j u ry  

i n s t r u c t i o n s .  

F i r s t ,  de fendant  a rgues  t h a t  t h e  d i s t r i c t  c o u r t  should 

have a c q u i t t e d  him by f i n d i n g  t h a t  he had a  mental  d i s e a s e  o r  

d e f e c t  which excluded h i s  r e s p o n s i b i l i t y  f o r  t h e  homicide. The 

c o n t r o l l i n g  s t a t u t e ,  s e c t i o n  95-507(a) ,  R.C.M. 1947, p rov ides :  

" I f  t h e  r e p o r t  f i l e d  pursuant  t o  s e c t i o n  95-505 
f i n d s  t h a t  t h e  defendant  a t  t h e  t ime of t h e  crim- 
i n a l  conduct  charged s u f f e r e d  from a  mental  d i s e a s e  
o r  d e f e c t  which rendered him unable  t o  a p p r e c i a t e  
t h e  c r i m i n a l i t y  of h i s  conduct  o r  t o  conform h i s  
conduct  t o  t h e  requi rements  of law, and t h e  c o u r t ,  
a f t e r  a  hea r ing  i f  a  hear ing  i s  reques ted  by t h e  
a t t o r n e y  p rosecu t ing  o r  t h e  defendant ,  i s  s a t i s f i e d  
t h a t  such mental  d i s e a s e  o r  d e f e c t  was s u f f i c i e n t  
t o  exclude r e s p o n s i b i l i t y ,  t h e  c o u r t  on motion of 
t h e  defendant  s h a l l  e n t e r  judgment of a c q u i t t a l  on 
t h e  ground of mental  d i s e a s e  o r  d e f e c t  excluding 
r e s p o n s i b i l i t y . "  

Three requirements  must be met be fo re  a  defendant  can be 

a c q u i t t e d  under t h i s  s t a t u t e :  (1) A r e p o r t  f i n d i n g  mental  d i s -  

e a s e  o r  d e f e c t  a t  t h e  t i m e  of t h e  c r i m i n a l  conduct ;  ( 2 )  t h e  

c o u r t ' s  de t e rmina t ion  t h a t  such mental d i s e a s e  o r  d e f e c t  excluded 

r e s p o n s i b i l i t y ;  and ( 3 )  d e f e n d a n t ' s  motion f o r  a c q u i t t a l .  

Here, t h e  r e p o r t  f i l e d  by t h e  Warm Spr ings  S t a t e  Hosp i t a l  

found no mental  d i s e a s e  o r  d e f e c t .  Under t h e  terms of t h e  s t a t u t e ,  

t h i s  p rec ludes  t h e  g r a n t i n g  of a  p r e t r i a l  a c q u i t t a l .  The ma t t e r  

t hen  must go t o  t h e  ju ry  f o r  f i n a l  de t e rmina t ion .  

Second, defendant  c l a ims  t h e  d i s t r i c t  c o u r t  should have 

g ran ted  h i s  motion f o r  a c q u i t t a l  on t h e  charge  of f i r s t  degree  

murder made a t  t h e  c l o s e  of t h e  s t a t e ' s  case- in -ch ie f .  He moved 

f o r  a c q u i t t a l  on t h e  grounds t h a t  t h e  S t a t e  f a i l e d  t o  e s t a b l i s h  

i n t e n t ,  mal ice ,  p remedi ta t ion  o r  t h e  corpus  d e l i c t i .  



We w i l l  t rea t  t h i s  motion a s  a motion f o r  d i s m i s s a l  of t h e  

charge  of f i r s t  degree  murder under s e c t i o n  95-1909( i ) ,  R.C.M. 

1947. That  s e c t i o n  prov ides ,  i n  p e r t i n e n t  p a r t :  

"When, a t  t h e  c l o s e  of t h e  s t a t e ' s  evidence 
o r  a t  t h e  c l o s e  of a l l  t h e  ev idence ,  t h e  
evidence i s  i n s u f f i c i e n t  t o  suppor t  a  f i n d i n g  
o r  v e r d i c t  of g u i l t y ,  t h e  c o u r t  may on i t s  own 
motion o r  on t h e  motion of t h e  de fendan t ,  d i s -  
m i s s  t h e  a c t i o n  and d i scha rge  t h e  defendant .  * * *!I 

A review of t h e  r eco rd  f i n d s  s u b s t a n t i a l  evidence suppor t -  

i n g  t h e  d i s t r i c t  c o u r t ' s  d e n i a l  of t h e  motion. A p a t h o l o g i s t  

t e s t i f i e d  t h a t  Fleming d i e d  from a gunshot wound i n  t h e  h e a r t .  

Defendant admit ted shoot ing  Fleming a t  l e a s t  t h r e e  t i m e s ,  and 

h i s  tes t imony was co r robora t ed  by eyewi tnesses .  

Defendant and Fleming were involved i n  an a l t e r c a t i o n  

f i f t e e n  t o  t h i r t y  minutes p r i o r  t o  t h e  shoo t ing .  I n  t h e  t ime 

between t h e  two even t s ,  defendant  drove t o  h i s  home, found h i s  

p i s t o l ,  and r e tu rned  t o  t h e  scene.  Saying no th ing ,  he walked 

d i r e c t l y  t o  where Fleming was sea t ed  and f i r e d  t h e  s h o t s ,  be fo re  

Fleming had an  oppor tun i ty  t o  r e a c t .  

Th i s  f a c t u a l  r e c i t a t i o n  p o r t r a y s  on ly  a p o r t i o n  of t h e  

evidence b e f o r e  t h e  d i s t r i c t  c o u r t  when it denied t h e  motion f o r  

a c q u i t t a l  on t h e  f i r s t  degree  murder charge .  The evidence c l e a r l y  

provided s u b s t a n t i a l  proof of t h e  corpus  d e l i c t i ,  i n t e n t ,  mal ice  

and premedi ta t ion .  We f i n d  no e r r o r  he re .  

Th i rd ,  defendant  q u e s t i o n s  t h e  a d m i s s i b i l i t y  of a photo- 

graph of  t h e  v i c t i m ;  b u l l e t s  removed from t h e  bodies  of t h e  v i c t im  

and h i s  companion; and evidence of d e f e n d a n t ' s  subsequent  adjud-  

i c a t i o n  of incompetency. 

The d i s t r i c t  c o u r t  admi t ted  a b lack  and whi te  photograph 

of t h e  v i c t i m ' s  body which showed t h e  l o c a t i o n  of t h e  b u l l e t  wounds. 

Defendant a rgues  t h a t  t h e  on ly  purpose se rved  by t h e  i n t r o d u c t i o n  

of  t h i s  e x h i b i t  was t o  in f lame t h e  minds of t h e  ju ry .  



A s  we noted i n  S t a t e  v .  F i t z p a t r i c k ,  Mont . I 

516 P.2d 605, 610, 30 St.Rep. 1052, 1058: 

" I  * * * When t h e  purpose of an e x h i b i t  i s  
inf lame t h e  minds of t h e  j u ry  o r  e x c i t e  t h e  
f e e l i n g s  r a t h e r  t han  t o  e n l i g h t e n  t h e  ju ry  
any f a c t ,  i t  should be excluded. '  S t a t e  v .  
131 Mont. 152, 159, 308 P.2d 969." 

as t o  
B i s c h e r t  , 

The cha l lenged  photograph was r e l e v a n t .  I t  was used t o  

provide a  foundat ion f o r  t h e  p a t h o l o g i s t ' s  i d e n t i f i c a t i o n  of 

t h e  v i c t i m  as t h e  s u b j e c t  examined. We have viewed t h e  photo- 

graph and f i n d  it t o  be noninflarnmatory. Were it  no t  f o r  t h e  

markings on t h e  photograph,  a  viewer would have d i f f i c u l t y  even 

a s c e r t a i n i n g  t h a t  it showed b u l l e t  wounds. 

The cha l l enge  t o  t h e  i n t r o d u c t i o n  of t h e  p i s t o l  and t h e  

b u l l e t s  w a s  t h a t  no proper  founda t ion  was l a i d .  There can be 

no q u e s t i o n  b u t  t h a t  t h e  p o l i c e  e r r e d  i n  t h e i r  i n i t i a l  i d e n t i f i -  

c a t i o n  of t h e  b u l l e t s ,  bu t  it i s  e q u a l l y  apparen t  t h e  e r r o r  w a s  

c o r r e c t e d  la ter  i n  t h e  t r i a l .  Our review of t h e  record  d i s c l o s e s  

no p r e j u d i c i a l  e r r o r  i n  t h e  admission of t h e s e  e x h i b i t s .  

Defendant a l s o  contends  t h e  d i s t r i c t  c o u r t  improperly 

g ran ted  t h e  s t a t e ' s  motion i n  l imine ,  exc lud ing  evidence t h a t  a 

guard ian  had been appointed f o r  defendant  and t h a t  he had been 

d e c l a r e d  incompetent some n ine  months a f t e r  t h e  shoot ing .  A l -  

though n e i t h e r  t h e  t r a n s c r i p t  nor t h e  d i s t r i c t  c o u r t  f i l e  c o n t a i n s  

t h e  motion i n  l imine  o r  evidence of t h e  incompetency a d j u d i c a t i o n ,  

t h e  a p p e l l a t e  b r i e f s  of both  p a r t i e s  acknowledge t h e  e x i s t e n c e  of 

bo th  t h e  motion and such evidence of incompetency. Therefore  w e  

w i l l  c o n s i d e r  t h e  matter a s  argued i n  t h e  b r i e f s .  

I n  S t a t e  v.  Crowe, 39 Mont. 174,  179,  1 0 2  P .  579, it 

was he ld  t h a t :  

" * * * whi le  t h e  l a w  does  n o t  f i x  any l i m i t  of 
t i m e  w i th in  which t h e  i n q u i r y  a s  t o  t h e  mental  
c o n d i t i o n  of one accused of  crime i s  t o  be 
d i r e c t e d ,  t h e  r u l e  most g e n e r a l l y  recognized 
appears  t o  be t o  r e f e r  t h e  m a t t e r  t o  t h e  sound 



l e g a l  d i s c r e t i o n  of t h e  t r i a l  c o u r t ,  s u b j e c t  
t o  review f o r  abuse of such d i s c r e t i o n  on ly . "  

However h e r e  defendant  does  n o t  a l l e g e  an abuse of d i s c r e t i o n  

by t h e  d i s t r i c t  c o u r t ,  bu t  r a t h e r  u rges  t h a t  t h e  c o u r t  was bound 

t o  t a k e  j u d i c i a l  n o t i c e  of t h e  r e c o r d s  of t h e  incompetency 

proceeding.  That argument is n o t  p e r s u a s i v e ,  absen t  a  showing 

t h e  evidence would have been r e l e v a n t .  

Without t h e  b e n e f i t  of any record  of t h e  motion i n  t h e  

d i s t r i c t  c o u r t ,  we a r e  n o t  a t  l i b e r t y  t o  s p e c u l a t e  a s  t o  t h e  

evidence be fo re  t h e  d i s t r i c t  c o u r t .  Knowing on ly  t h a t  t h e  d i s -  

t r i c t  c o u r t  prevented t h e  i n t r o d u c t i o n  of evidence of an adjud- 

i c a t i o n  which occurred n ine  months a f t e r  t h e  shoo t ing ,  we f i n d  

no abuse of d i s c r e t i o n .  The passage of t ime may have s o  a l t e r e d  

c o n d i t i o n s  t h a t  t h e  a d j u d i c a t i o n  was i r r e l e v a n t  t o  t h e  i s s u e  of 

d e f e n d a n t ' s  mental c o n d i t i o n  a t  t h e  t ime of t h e  o f f e n s e .  See: 

2 2 A  C.J.S. Criminal  Law S 6 2 0 ( 3 ) .  

Defendant ' s  f o u r t h  a l l e g a t i o n  of  e r r o r  concerns  t h e  u se  

made of t h e  photograph of t h e  v i c t i m ' s  body i n  t h e  p r o s e c u t i o n ' s  

c l o s i n g  argument. A s  a l r e a d y  noted,  t h e  photograph i t s e l f  was 

n o t  inflammatory. No o b j e c t i o n  w a s  r a i s e d  e i t h e r  du r ing  o r  a f t e r  

t h e  s t a t e ' s  c l o s i n g  argument, concerning t h e  use  made of t h e  p i c -  

t u r e  t h e r e i n .  The cha l l enge  a r i s e s  on ly  on t h i s  appea l .  An ob- 

j e c t i o n  r a i s e d  f o r  t h e  f i r s t  t ime on appea l  comes too  l a t e .  Boehler 

v .  Sanders ,  146 Mont. 158,  4 0 4  P.2d 885; Carpenter  v. F r e e ,  138 

Mont. 552, 357 P.2d 882; Hayward v .  Richardson Const.  Co., 136 

Mont. 2 4 1 ,  347 P.2d 475. 

Defendant ' s  f i n a l  a l l e g a t i o n  of e r r o r  r e l a t e s  t o  j u ry  

i n s t r u c t i o n s .  Many of t h e s e  cha l l enges  a r e  p resen ted  i n  summary 

f a sh ion ,  and they  w i l l  be d e a l t  w i th  i n  l i k e  manner he re .  

The i n s t r u c t i o n  d e f i n i n g  t h e  degrees  of murder i s  phrased 

i n  t h e  language of s e c t i o n  94-2503, R.C.M. 1947. ~ e f e n d a n t k  



o b j e c t i o n  cannot  be a l lowed.  

Defendant a l s o  o b j e c t e d  t o  an  i n s t r u c t i o n  d e f i n i n g  and 

e x p l a i n i n g  t h e  e lement  of  p r emed i t a t i on  i n  t h e  f i r s t  deg ree  

murder. S ince  de fendan t  was n o t  conv i c t ed  of  t h i s  c r i m e ,  t h e  

a l l e g e d  e r r o r  i s  i r r e l e v a n t .  T h i s  Cour t  ha s  p r e v i o u s l y  he ld  

i n  S t a t e  v .  Le Duc, 89 Mont. 545, 566, 300 P .  919, under  s i m i l a r  

c i rcumstances :  

" * * * Since  t h e  defendan t  was conv ic t ed  of 
second degree  murder o n l y ,  it  f o l l o w s  t h a t  t h e  
j u r y  must have concluded t h a t  t h e r e  w a s  no 
d e l i b e r a t i o n ,  and hence he was n o t  p r e j u d i c e d  
by t h e  c o u r t ' s  i n s t r u c t i o n  even though it be 
assumed t h a t  it was e r roneous . "  

The d i s t r i c t  c o u r t  r e fu sed  a n  i n s t r u c t i o n  which would 

have informed t h e  j u r y  of  s e c t i o n  95-508, R.C.M. 1947, p rov id ing  

t h a t  a  pe rson  a c q u i t t e d  by r ea son  of menta l  d i s e a s e  o r  d e f e c t  

s h a l l  be committed t o  t h e  s t a t e  h o s p i t a l  u n t i l  cu r ed .  While t h e  

proposed i n s t r u c t i o n  a c c u r a t e l y  s t a t e s  t h e  law, it does  n o t  

f o l l o w  t h a t  t h e  d i s t r i c t  c o u r t  e r r e d  i n  r e f u s i n g  t o  g i v e  it. 

Defendant u r g e s  t h a t  w e  adop t  t h e  r a t i o n a l e  employed i n  

Ly le s  v .  Uni ted  S t a t e s ,  103 U.S.App.D.C. 2 2 ,  254 F.2d 725; cer t .  

den. 356 U.S. 961, 78 S.Ct. 997, 2 L ed  2d 1067; cer t .  den.  362 

U.S. 943, 80 S.Ct. 809, 4 L  ed 2d 771; cer t .  den .  368 U.S. 992, 

82 S.Ct. 610, 7  L ed 2d 529. While t h a t  c a s e  r e f l e c t s  t h e  r u l e  

i n  t h a t  j u r i s d i c t i o n  t h a t  such an  i n s t r u c t i o n  must be g iven ,  w e  

n o t e  t h a t  t h i s  p o s i t i o n  ha s  been e x p r e s s l y  r e j e c t e d  i n  a number 

of  j u r i s d i c t i o n s .  See ,  e .g .  S t a t e  v. G a r r e t t ,  (Mo. 1 9 6 5 ) ,  391 

S.W.2d 235; S t a t e  v .  C o n f o r t i ,  53 N . J .  239, 250 A.2d 6; S t a t e  v .  

Hood, 123 V t .  273, 187 A.2d 499, 11 ALR3d 732; Lonquest v .  S t a t e ,  

(Wyo. 1972 ) ,  495 P.2d 575; ce r t .  den.  409 U.S. 1006, 93 S.Ct.  

432, 34 L ed 2d 299; Pope v .  United S t a t e s ,  (CA5 1 9 6 2 ) ,  298 F.2d 

507. 

The c i t e d  cases, and many o t h e r s  c o l l e c t e d  i n  t h e  Anno- 

t a t i o n  a t  11 ALR3d, 737-753, adopt  t h e  p o s i t i o n  of t h e  concu r r i ng  



opin ion  subscr ibed  t o  by t h r e e  of t h e  judges i n  Lyles .  The 

r e s u l t  of a n  a c q u i t t a l  by reason  of mental  d i s e a s e  o r  d e f e c t  

i s  a  wholly ex t raneous  c o n s i d e r a t i o n ,  n o t  connected wi th  t h e  

j u r y ' s  r o l e  i n  determining f a c t u a l  i s s u e s  p rope r ly  be fo re  it. 

Our r a t i o n a l e  he re  i s  no t  u n l i k e  t h a t  which w e  adopted 

i n  S t a t e  v .  Zuidema, 157 Mont. 367, 374, 485 P.2d 952, where 

we s a i d :  

" * * * an  i n s t r u c t i o n  of t h i s  t ype  a l l ows  
i r r e l e v a n t  m a t t e r s  t o  be cons idered  by t h e  
j u ry  which may i n f l u e n c e  i t s  d e c i s i o n  a s i d e  
from t h e  s t anda rd  of proof by t h e  evidence 
beyond a  reasonable  doubt.  * * * By i n s t r u c t -  
i n g  a  j u ry  on v a r i o u s  p o s s i b i l i t i e s  of s en t ence ,  
t h e  c o u r t  sugges t s  t h a t  it should g i v e  weight 
t o  t h a t  p o s s i b i l i t y  i n  reach ing  a  v e r d i c t . "  

Although t h e  i n s t r u c t i o n  involved i n  Zuidema concerned p o t e n t i a l  

s en t ence ,  whi le  he re  we d e a l  wi th  commitment fo l lowing  a c q u i t t a l ,  

t h e  r a t i o n a l e  remains t h e  same. The j u r y ' s  f u n c t i o n  i s  t o  d e t e r -  

mine t h e  f a c t s  r e l e v a n t  t o  g u i l t  o r  innocence.  It should n o t  

concern i t s e l f  wi th  a l t e r n a t i v e s  a v a i l a b l e  t o  t h e  c o u r t  fo l lowing  

t h e  v e r d i c t .  Accordingly,  we f i n d  no e r r o r  i n  t h e  d i s t r i c t  c o u r t ' s  

r e f u s a l  t o  i n s t r u c t  on t h i s  ma t t e r .  

We have noted t h e  o t h e r  i n s t r u c t i o n s  proposed by defend- 

a n t  which t h e  d i s t r i c t  c o u r t  r e fused  t o  g ive .  Each was e i t h e r  

covered by o t h e r  i n s t r u c t i o n s  given o r  was n o t  a p p r o p r i a t e  under 

t h e  evidence i n  t h e  ca se .  

The judgment of t h e  d i s t r i c t  c o u r t  i s  a f f i rmed .  

J u s t i c e  

W e  concur  
L 
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