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M r .  Chief  J u s t i c e  James T .  H a r r i s o n  d e l i v e r e d  t h e  Opinion o f  
t h e  C o u r t .  

T h i s  i s  a n  o r i g i n a l  p r o c e e d i n g .  On November 1 4 ,  1974,  

a p p l i c a n t s  p e t i t i o n e d  t h i s  Cour t  f o r  a  w r i t  o f  s u p e r v i s o r y  

c o n t r o l  o r  o t h e r  a p p r o p r i a t e  w r i t  r e s t r a i n i n g  r e s p o n d e n t  d i s t r i c t  

c o u r t  from a c t i n g  i n  e x c e s s  o f  i t s  j u r i s d i c t i o n  i n  g r a n t i n g  a 

j u r y  t r i a l  t o  George Miskovich p l a i n t i f f  i n  Cause No. 38221 

b e f o r e  it. P l a i n t i f f ,  a  Helena p o l i c e  o f f i c e r ,  was accused  of  

o f f i c i a l  misconduct  d u r i n g  t h e  a r r e s t s  of  s e v e r a l  i n d i v i d u a l s  

a t  v a r i o u s  t i m e s  i n  1973 and 1974. P r o c e e d i n g s  were conducted  

b e f o r e  t h e  Helena P o l i c e  Commission a s  p rov ided  under  Montana ' s  

M e t r o p o l i t a n  P o l i c e  Law, s e c t i o n s  11-1801 t h r o u g h  11-1837, R.C.M. 

1947.  A f t e r  r e c e i v i n g  b o t h  t e s t i m o n i a l  and documentary e v i d e n c e ,  

t h e  Commission was a b l e  t o  s u b s t a n t i a t e  some of  t h e  c h a r g e s  

a g a i n s t  p l a i n t i f f  and u l t i m a t e l y  t o o k  d i s c i p l i n a r y  a c t i o n .  There- 

a f t e r  p l a i n t i f f  i n s t i t u t e d  Cause No. 38221 by f i l i n g  a  c o m p l a i n t  

i n  t h e  d i s t r i c t  c o u r t ,  Lewis and C l a r k  County, p u r s u a n t  t o  t h e  

r e v i e w  p r o v i s i o n s  of  s u b s e c t i o n s  ( 7 )  and ( 8 )  o f  s e c t i o n  11-1806, 

R.C.M. 1947.  Conta ined i n  t h e  p r a y e r  f o r  r e l i e f  was a  r e q u e s t  

f o r  j u r y  t r i a l .  

On November 1 4 ,  1974,  f o l l o w i n g  a n  ex  p a r t e  h e a r i n g ,  t h i s  

Cour t  i s s u e d  a n  a l t e r n a t i v e  w r i t  o r d e r i n g  r e s p o n d e n t  t o  e i t h e r  

deny p l a i n t i f f ' s  demand f o r  a  j u r y  t r i a l  o r  t o  show c a u s e  why 

t h i s  s h o u l d  n o t  be  done.  A show c a u s e  h e a r i n g  was set f o r  and 

h e l d  on December 17 ,  1974,  w i t h  t h e  p a r t i e s  s u b m i t t i n g  b r i e f s  

and a r g u i n g  o r a l l y .  The s o l e  i s s u e  i s  a  l e g a l  one: Does s e c t i o n  

11-1806, R.C.M. 1947,  e n t i t l e  a p o l i c e  o f f i c e r  t o  a  j u r y  t r i a l  

i n  t h e  d i s t r i c t  c o u r t ?  Tha t  s t a t u t e  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

" ( 7 )  When a  c h a r g e  a g a i n s t  a  member o f  t h e  
p o l i c e  f o r c e  i s  found proven by t h e  board ,  
and i s  n o t  v e t o e d  by t h e  mayor, t h e  mayor must 
make a n  o r d e r  e n f o r c i n g  t h e  d e c i s i o n  o f  t h e  
board, o r  i f  modi f i ed  by t h e  mayor, t h e n  s u c h  
d e c i s i o n  a s  m o d i f i e d ,  and such  d e c i s i o n  o r  o r d e r  
s h a l l  be s u b j e c t  t o  r ev iew by t h e  d i s t r i c t  c o u r t  



of  t h e  proper  county on a l l  q u e s t i o n s  of f a c t  
and a l l  q u e s t i o n s  of law. 

" ( 8 )  The d i s t r i c t  c o u r t  of t h e  proper  county s h a l l  
have j u r i s d i c t i o n  t o  review a l l  q u e s t i o n s  of f a c t  
and a l l  q u e s t i o n s  of law i n  a  s u i t  brought by any 
o f f i c e r  o r  member of t h e  p o l i c e  f o r c e  * * *." 

I n  S t a t e  ex r e l .  Mueller  v .  D i s t r i c t  Cour t ,  87 Mont. 

108,  113,  285 P. 928, t h i s  Court  o u t l i n e d  t h e  n a t u r e  and func-  

t i o n  of t h e  p o l i c e  commission: 

" * * * An accused o f f i c e r  is  guaranteed a  t r i a l  
upon t h e  charges  a g a i n s t  him be fo re  a n  independ- 
e n t ,  s p e c i a l l y  c r e a t e d  t r i b u n a l  which h a s ' e x c l u -  
s i v e  j u r i s d i c t i o n  of  t h e  s u b j e c t  m a t t e r .  I n  
o t h e r  words, t h e  p o l i c e  commission i s  a s p e c i a l  
t r i b u n a l ,  c r e a t e d  by s t a t u t e ,  having quas i - j ud i -  
c ia1 powers t o  hear  and de te rmine  charges  p r e f e r r e d  
a g a i n s t  a  member of t h e  p o l i c e  depar tment .  I t  i s  
a  subord ina t e  and a d m i n i s t r a t i v e  t r i b u n a l ,  ve s t ed  
w i t h  d i s c i p l i n a r y  powers, and i s  n o t  l i m i t e d  by 
t h e  p r o v i s i o n s  of t h e  C o n s t i t u t i o n  which app ly  
t o  c o u r t s . "  

Thus t h e  q u e s t i o n  i s  one of a d m i n i s t r a t i v e  l a w ;  more 

s p e c i f i c a l l y ,  it concerns  review of an a d m i n i s t r a t i v e  d e c i s i o n .  

The d i s t r i c t  c o u r t  has power under s e c t i o n  11-1806 t o  review-- 

whatever t h a t  e n t a i l s ,  bu t  no more. We a g r e e  wi th  a p p l i c a n t s  

t h a t  a  review by a  j u ry  i s  n o t  t h e  i n t e n t  of t h e  s t a t u t e .  F i r s t ,  

t h e  t e r m  "review" i t s e l f  sugges t s  something less than  a f u l l -  

blown t r i a l .  B lack ' s  Law Dic t iona ry ,  Revised,  4 th  E d i t i o n ,  de- 

f i n e s  "review": 

"To re-examine j u d i c i a l l y .  A r e c o n s i d e r a t i o n ;  
second view o r  examination * * * " .  

I n  S u l l i v a n  v .  Municipal Court  of  Roxbury D i s t . ,  322 Mass. 

566, 78 N.E.2d 618, 620, t h e  Massachuset ts  c o u r t  s a i d :  

" 'Review' i n d i c a t e s  ' a  reexaminat ion of a  proceed- 
i n g ,  a l r e a d y  concluded,  f o r  the purpose of 
prevent ing  a  r e s u l t  which appea r s  n o t  t o  be 
based upon t h e  e x e r c i s e  of  an unbiased and reason-  
a b l e  judgment. '"  

Second, it i s  s i g n i f i c a n t  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  

e x p r e s s l y  provide f o r  a  new t r i a l  i n  t h e  Montana P o l i c e  Law. This  

could e a s i l y  have been done,  a s  it was i n  t h e  s t a t u t e s  r e l a t i n g  



t o  a p p e a l s  from j u s t i c e  c o u r t s  and c e r t a i n  workmen's compensa- 

t i o n  c a s e s .  Sec t ions  95-2009 and 92-834, R.C.M. 1947. 

Respondent a rgues  t h e  words " t o  review * * * a l l  ques- 

t i o n s  of  f a c t  and a l l  q u e s t i o n s  of law" a r e  simply ano the r  way 

of saying " t r i a l  de  novo". However, t o  review t h e  law i s  t o  

a s c e r t a i n  whether t h e . r u l i n g s  thereon  w e r e  c o r r e c t ;  t o  review 

t h e  f a c t s  is  t o  determine whether t h e  evidence suppor t s  t h e  

p o l i c e  commission f i n d i n g s .  This  would be s i m i l a r  t o  t h e  review 
See 

of  law and f a c t  a s  i n  an e q u i t y  ca se .  / s e c t i o n  93-216, R.C.M. 

1947. That i s  a l l  p l a i n t i f f  Miskovich i s  e n t i t l e d  t o .  

A u t h o r i t i e s  f o r  o t h e r  s t a t e s  r e l a t i v e  t o  t h e  review pro- 

vided c i t y  employees, and s p e c i f i c a l l y  p o l i c e  o f f i c e r s ,  a f t e r  a  

suspension,  d i s cha rge ,  o r  o t h e r  d i s c i p l i n a r y  proceeding a r e  i n  

accord.  No c a s e  prov id ing  a  j u ry  t r i a l  f o r  such a  review has  

been c a l l e d  t o  our  a t t e n t i o n  by counse l ,  nor  has  any been found 

by us .  

Here it should be noted t h a t  Montana Rules of C i v i l  

Procedure ,  which implement t h e  r i g h t  t o  j u ry  t r i a l ,  e x p r e s s l y  

except  such s t a t u t e s  by Rule 81 ( a )  : 

" * * * s p e c i a l  s t a t u t o r y  p r o c e e d i n q l s ]  * * * 
a r e  excepted from t h e s e  r u l e s  i n s o f a r  as they  
a r e  i n c o n s i s t e n t  o r  i n  c o n f l i c t  w i t h  t h e  pro- 
cedure  and p r a c t i c e  provided by t h e s e  r u l e s . "  

The incons i s t ency  he re  i s  r e a d i l y  appa ren t ,  f o r  t o  t r y  by ju ry  

what i s  e s s e n t i a l l y  an  i n t e r n a l  personne l  d i s p u t e  would be a t  

cross-purposes  wi th  t h e  Montana P o l i c e  Law. 

I n  sum, t h e  d i s t r i c t  c o u r t  s i ts  as an a p p e l l a t e  c o u r t .  

I t  i s  n o t  au tho r i zed  t o  determine p e n a l t i e s ,  s a n c t i o n s ,  o r  d i s -  

c i p l i n a r y  a c t i o n  t h a t  may be taken a g a i n s t  a  p o l i c e  o f f i c e r .  I f  

a  j u ry  t r i a l  were t o  ensue ,  by way of a  t r i a l  d e  -- novo, a  p r o v i s i o n  

f o r  p e n a l t i e s  d o u b t l e s s  would be found i n  t h e  s t a t u t e .  N o  pro- 

v i s i o n  t h e r e f o r  i s  conta ined  i n  t h e  Montana P o l i c e  Law. 



I t  does  no t  fo l low t h a t  s i n c e  t h e  p o l i c e  commission i s  

not by s t a t u t e  r equ i r ed  t o  keep a  r eco rd  of i t s  proceedings ,  

the  p l a i n t i f f  i s  e n t i t l e d  t o  a  ju ry  t r i a l ,  a s  contended by 

respondent .  

Good p r a c t i c e  by t h e  p o l i c e  commission would have a  

s tenographic  record  made, a s  t h e  commission d i d  i n  t h i s  c a s e .  

F a i l u r e  t o  do s o ,  however, does  no t  r e q u i r e  a  ju ry  t r i a l  s i n c e  

o t h e r  means e x i s t  t o  p repare  such r e c o r d ,  f o r  i n s t a n c e ,  a  by- 

s t a n d e r s  b i l l .  I n  any even t ,  a s  w e  have s t a t e d ,  an  a p p e l l a t e  

procedure  i s  contemplated.  

Le t  a  w r i t  of  supe rv i so ry  c o n t r o l  i s s u e .  

Chief J u s t i c e  

We concur ;  

J u s t i c e s  


