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PER CURIAM: 

The proponent of t h e  w i l l  of Oscar W. Craddock appea l s  t h e  

r e f u s a l  of t h e  d i s t r i c t  c o u r t  of  S i l v e r  Bow County t o  admit  

t h a t  w i l l  t o  p roba te ;  i t s  d e n i a l  of  h i s  motion f o r  a  new t r i a l ;  

and i t s  d e n i a l  of h i s  motion t o  amend t h e  judgment. Considera- 

t i o n  of  t h e  i s s u e s  r a i s e d  i s  hampered by t h e  s t a t e  of t h e  record  

i n  t h e  d i s t r i c t  c o u r t .  Accordingly,  ou r  d i s c u s s i o n  w i l l  primar- 

i l y  involve  t h e  procedures  followed i n  t h e  d i s t r i c t  c o u r t .  

Oscar W. Craddock d i e d  on November 11, 1969, surv ived  by 

a b r o t h e r  and f i v e  sisters. A purpor ted ho lographic  w i l l  was 

d i scovered  among h i s  papers  i n  February 1972. H i s  b r o t h e r ,  Ralph 

H. Craddock, o f f e r e d  t h e  w i l l  f o r  p roba te  i n  September of t h a t  

y e a r ,  b u t  o b j e c t i o n s  were f i l e d  by P e a r l  Trevenna, d e c e d e n t ' s  

sister. Those o b j e c t i o n s  a l l e g e d  t h e  ho lographic  w i l l  had been 

m u t i l a t e d  and m a t e r i a l l y  a l t e r e d  by someone o t h e r  t han  Oscar 

W. Craddock. 

The R e g i s t e r  of Act ions  conta ined  i n  t h e  S i l v e r  Bow County 

d i s t r i c t  c o u r t  f i l e  c o n t a i n s  t h i s  n o t a t i o n :  

"Apr. 26, 1974 I n  t h i s  ma t t e r  t h e  a l l e g e d  W i l l  
i s  denied admission t o  p roba te ;  t h e  w i l l  c o n t e s t  
i s  ordered  d i smissed ,  and General  L e t t e r s  of Ad- 
m i n i s t r a t i o n  a r e  o rdered  i s sued  t o  Ralph H.  
Craddock upon, h i s  t a k i n g  o a t h  and f i l i n g  bond 
i n  t h e  sum of $10,000.00 and a n  o r d e r  be e n t e r e d  
accord ing ly ."  

Following t h a t  a c t i o n  by t h e  d i s t r i c t  c o u r t ,  proponent 

moved f o r  a  new t r i a l  o r  f o r  amendment of  t h e  judgment. H e  

a l l e g e d  t h e r e  was i n s u f f i c i e n t  evidence t o  s u s t a i n  t h e  judg- 

ment; t h a t  he had been depr ived  of formal  t r i a l  on t h e  i s s u e s ;  

and, t h e  d i s t r i c t  c o u r t  had f a i l e d  t o  e n t e r  w r i t t e n  f i n d i n g s  of 

f a c t  and conc lus ions  of law. The motion was denied.  

Three i s s u e s  a r e  r a i s e d  on p roponen t ' s  appea l  from t h e  

judgment and d e n i a l  of h i s  motion. They a r e :  

(1) Did t h e  d i s t r i c t  c o u r t  err i n  denying t h e  p e t i t i o n  



f o r  admission of t h e  w i l l  t o  p roba te?  

( 2 )  Did t h e  d i s t r i c t  c o u r t  err i n  f a i l i n g  t o  e n t e r  

w r i t t e n  f i n d i n g s  of f a c t  and conc lus ions  of law? 

( 3 )  Did t h e  d i s t r i c t  c o u r t  e r r  i n  i t s  r u l i n g s  on pro- 

p o n e n t ' s  r e q u e s t s  f o r  admissions? 

Given t h e  s t a t e  of t h e  record  be fo re  u s ,  we a r e  unable  

t o  determine e i t h e r  of p roponent ' s  f i r s t  two i s s u e s .  While t h e  

law c l e a r l y  e s t a b l i s h e s  t h e  procedures  t o  be followed i n  t h e  

proba te  of a  w i l l ,  t h e  record  f a i l s  t o  d i s c l o s e  whether o r  n o t  

t h e r e  was compliance wi th  t h o s e  requi rements .  

I n  i n t e r p r e t i n g  Montana's p roba te  laws,  t h e  Court  has  held  

t h e  proponent of a  w i l l  must make a  prima f a c i e  showing t h a t  t h e  

proposed w i l l  was executed i n  conformity  wi th  s t a t u t o r y  r e q u i r e -  

ments. I n  r e  S i l v e r ' s  E s t a t e ,  98 Mont. 1 4 1 ,  38 P.2d 277; I n  r e  

Bragg ' s  E s t a t e ,  1 0 6  Mont. 132,  76 P.2d 57. Here, t h e  r e q u i r e -  

ment t h a t  t h e  holographic  w i l l  be e n t i r e l y  i n  t h e  t e s t a t o r ' s  

handwri t ing i s  t h e  de t e rmina t ive  f a c t u a l  i s s u e .  S e c t i o n  91-108, 

R.C.M. 1947..  

Montana's p rocedura l  r u l e s  concerning proba te  of a  w i l l  

have, p r i o r  t o  t h e  enactment of t h e  Uniform Proba te  Code which 

has  n o t  y e t  gone i n t o  e f f e c t ,  remained s u b s t a n t i a l l y  unchanged 

s i n c e  t h e  n i n e t e e n t h  cen tu ry .  Sec t ion  91-901, R.C.M. 1947, p rov ides  

t h a t  i s s u e s  of f a c t  a f f e c t i n g  t h e  v a l i d i t y  of t h e  w i l l  a r e  t o  

be t r i e d ,  e i t h e r  be fo re  t h e  c o u r t  o r  a  ju ry .  This  p r o v i s i o n  

a p p l i e s  on ly  t o  c o n t e s t e d  p roba te s ,  bu t  even uncontes ted  w i l l s  

r e q u i r e  t h e  t a k i n g  of tes t imony and proof of t h e  w i l l .  Sec t ion  

91-809, R.C.M. 1947. 

Our procedure was s u c c i n c t l y  s e t  f o r t h  i n  I n  r e  S i l v e r ' s  

E s t a t e ,  98 Mont. 1 4 1 ,  151, 38 P.2d 277, where it i s  s t a t e d :  

"Thus, on a  c o n t e s t  be fo re  p roba te ,  t h e  pro- 
ponent of t h e  w i l l  must f i r s t  show t h a t  t h e  
w i l l  would be  e n t i t l e d  t o  p roba te  except  f o r  
t h e  c o n t e s t ,  whereupon t h e  p a r t i e s  proceed 



wi th  t h e  t r i a l  * * *." (Emphasis supp l i ed )  

Our concern he re  i s  whether t h e  proponent had opportun- 

i t y  t o  p r e s e n t  evidence e s t a b l i s h i n g  h i s  prima f a c i e  c a s e  of  

v a l i d i t y .  An a f f i d a v i t  f i l e d  by p roponen t ' s  counse l ,  and i n -  

c luded i n  t h e  d i s t r i c t  c o u r t  f i l e ,  a s s e r t s :  

"That proponent was ready and i s  now ready t o  
prove t h a t  t h e  proposed w i l l  i s  e n t i r e l y  i n  
t h e  handwri t ing of  t h e  decedent .  That  t h e  
a f f i a n t  has  n o t  p resen ted  t h e  case of  t h e  pro- 
ponent i n  c o u r t  a s  of t h e  d a t e  of  t h i s  a f f i -  
d a v i t .  That  t h e  r u l i n g  of t h e  t r i a l  c o u r t  a s  
[ s i c ]  precluded t h e  p r e s e n t a t i o n  of t h e  c a s e  of 
proponent on i t s  m e r i t s  * * * . "  

This  a f f i d a v i t  was f i l e d  a week a f t e r  t h e  d i s t r i c t  c o u r t  denied 

admission of t h e  w i l l  t o  p roba te  and d i smissed  t h e  c o n t e s t .  

Our de t e rmina t ion  is  complicated by t h e  a s s e r t i o n s  of 

counse l  i n  t h e i r  a p p e l l a t e  b r i e f s .  Proponent ' s  counse l ,  con- 

s i s t e n t  w i th  h i s  a f f i d a v i t ,  c la ims  t h a t  no hear ing  was had on 

A p r i l  26, 1974. C o n t e s t a n t ' s  counse l  f l a t l y  s t a t e s  t h a t  "hear ing  

w a s  he ld  by t h e  Court  on A p r i l  26, 1974". The d i s t r i c t  c o u r t  

f i l e  c o n t a i n s  no i n d i c a t i o n  one way o r  t h e  o t h e r .  

Genera l ly ,  t h i s  Court  w i l l  i ndu lge  a l l  reasonable  pre-  

sumptions i n  f avo r  of t h e  r e g u l a r i t y  of t h e  proceedings  below. 

Fee ly  v .  Lacey, 133 Mont. 283, 322 P.2d 1 1 0 4 ;  Kunesh v.  C i t y  of  

Great  F a l l s ,  132 Mont. 285, 317 P.2d 297. Our i n q u i r y  t hen  be- 

comes whether it i s  reasonable  t o  presume, on t h i s  r e c o r d ,  t h a t  

t h e  e v i d e n t i a r y  hear ing  r equ i r ed  by law took p l ace .  

A hear ing  d i d  t a k e  p l a c e  be fo re  Judge Freebourn i n  1972, 

b u t  he was d i s q u a l i f i e d  i n  t h e  fo l lowing  y e a r .  No t r a n s c r i p t  

of t h e  hea r ing  was prepared ,  s o  no t e s t i m o n i a l  evidence i n t r o -  

duced t h e r e  was a v a i l a b l e  t o  t h e  s u b s t i t u t e d  judge, Judge McClernan. 

Furthermore,  s i n c e  Judge Freebourn made no r u l i n g  on t h e  m e r i t s ,  

proponent was e n t i t l e d  t o  a hea r ing  be fo re  Judge McClernan. 

The record  he re  c o n t a i n s  no minute e n t r y  i n d i c a t i n g  t h a t  

such a hea r ing  took p l ace .  I t  c o n t a i n s  no n o t i c e  o r  s e t t i n g  of 



d h e a r i n g  f o r  A p r i l  26, 1974. I t  c o n t a i n s  o n l y  t h e  a f f i d a v i t  

of p r o p o n e n t ' s  c o u n s e l ,  swear ing  t h a t  "a  h e a r i n g  was n o t  h e l d  

on t h e  meri ts  of t h e  c a s e " .  

The impor tance  o f  t h i s  h e a r i n g  t o  p r o b a t e  p r o c e d u r e  i n  

Ylontana p r e v e n t s  u s  from i n d u l g i n g  t h e  presumpt ion  o f  t h e  

c o r r e c t n e s s  of  t h e  p r o c e e d i n g s  below when t h e  r e c o r d  b e a r s  no 

s u b s t a n t i a l  e v i d e n c e  of  t h e  h e a r i n g .  However, o u r  h o l d i n g  h e r e  

i s  l i m i t e d  t o  t h e  f a c t s  of t h i s  c a s e .  T h i s  i s  n o t  a  c a s e  where 

p roponen t  h a s  i n d i c a t e d  t h a t  he  h a s  no e v i d e n c e  o t h e r  t h a n  t h e  

w i l l  i t s e l f .  Nor i s  it one where t h e  p roponen t  h a s  i n d i c a t e d  no 

d e s i r e  f o r  a  h e a r i n g .  Three  months p r i o r  t o  t h e  a p p e a l e d  o r d e r ,  

proponent  f i l e d  a  n o t i c e  t h a t  he  was p r e p a r e d  f o r  t r i a l .  

Accord ing ly ,  we remand t h i s  c a s e  t o  t h e  d i s t r i c t  c o u r t  

f o r  a h e a r i n g  a t  which proponent  i s  t o  make h i s  prima f a c i e  

showing of  t h e  p r o p e r  e x e c u t i o n  of  t h e  w i l l .  By s o  h o l d i n g ,  w e  

make no d i s p o s i t i o n  a s  t o  t h e  merits of  t h e  i s s u e .  The a l t e r a -  

t i o n s  a p p e a r i n g  on t h e  f a c e  o f  t h i s  h o l o g r a p h i c  w i l l ,  i f  unexp la in -  

e d ,  c o u l d  i n v a l i d a t e  t h e  w i l l .  The d e t e r m i n a t i o n  rests w i t h  

t h e  d i s t r i c t  c o u r t  upon p r o p e r  h e a r i n g .  

The s t a t e  of t h e  r e c o r d  a l s o  p r e v e n t s  o u r  r u l i n g  on t h e  

i s s u e  of whether  o r  n o t  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law 

shou ld  have been e n t e r e d .  F i n d i n g s  of  f a c t  and c o n c l u s i o n s  of  

law need n o t  be  e n t e r e d  under  a l l  c i r c u m s t a n c e s .  The e x c e p t i o n s  

a r e  e x p r e s s e d  w i t h i n  t h e  r u l e  i t s e l f  and w i l l  n o t  be  c o n s i d e r e d  

h e r e ,  s i n c e  w e  a r e  u n a b l e  t o  d e t e r m i n e  how t h e  c o u r t ' s  r u l i n g  

was r e a c h e d .  

F i n a l l y ,  w e  c o n s i d e r  p r o p o n e n t ' s  c o n t e n t i o n  t h a t  t h e  

d i s t r i c t  c o u r t  e r r e d  i n  r e f u s i n g  t o  s t r i k e  c o n t e s t a n t ' s  answer 

t o  a  r e q u e s t  f o r  admiss ion  o r ,  i n  t h e  a l t e r n a t i v e ,  t o  deem it 

a d m i t t e d .  Proponent  r e q u e s t e d  t h a t  c o n t e s t a n t  admi t  o r  deny 

t h a t  c o n t e s t a n t  knew of no w i t n e s s e s  who would t e s t i f y  t h a t  one 



o t h e r  t h a n  t h e  t e s t a t o r  rnade t h e  a l t e r a t i o n s  i n  t h e  w i l l .  

C o n t e s t a n t  responded by a s s e r t i n g  t h a t  p roponen t  had t h e  

burden of  p rov ing  t h e  w i l l  was e n t i r e l y  i n  t h e  t e s t a t o r ' s  

h a n d w r i t i n g .  

Reques t s  f o r  a d m i s s i o n s  a r e  governed by Rule 3 6 ,  M.R. 

Civ.P.  They w i l l  be deemed a d m i t t e d  u n l e s s  d e n i e d ,  o b j e c t e d  

t o ,  o r  a r e  n o t  s u b j e c t  t o  admiss ion  o r  d e n i a l .  A s  se t  f o r t h  

i n  t h e  r u l e ,  grounds  f o r  o b j e c t i o n  a r e  p r i v i l e g e ,  i r r e l e v a n c y ,  

o r  i m p r o p r i e t y .  

The c o u r t ' s  o r d e r  i n d i c a e s  t h a t  w h i l e  p r o p o n e n t ' s  

motion might  have been w e l l  founded,  t h e  r e q u e s t  f o r  admiss ion  

would b e  answered a t  p r e t r i a l  c o n f e r e n c e  schedu led  s h o r t l y  

t h e r e a f t e r ,  and t h e  p r e s e n t  motion was d e n i e d .  The m a t t e r  

was t h e n  l o s t  d u r i n g  t h e  a t t e n u a t e d  maneuvering o f  p roponen t ,  

i n c l u d i n g  h i s  d i s q u a l i f i c a t i o n  o f  t h e  f i r s t  judge o n l y  d a y s  

a f t e r  t h e  p r e t r i a l  c o n f e r e n c e  and b e f o r e  a  p r e t r i a l  o r d e r  c o u l d  

be i s s u e d .  Although t h e r e  was a l s o  a  p r e t r i a l  c o n f e r e n c e  

b e f o r e  Judge McClernan, proponent  d i d  n o t  p ropose  i n c l u s i o n  

of  t h i s  m a t t e r  i n  . h i s  proposed p r e t r i a l  o r d e r .  

Under t h e  c i r c u m s t a n c e s  h e r e ,  w e  a r e  n o t  p r e p a r e d  t o  f i n d  

e r r o r  i n  t h e  d i s t r i c t  c o u r t ' s  d e n i a l  of  t h e  mot ion .  The c a s e  

i s  a c c o r d i n g l y  remanded f o r  f u r t h e r  p r o c e e d i n g s  n o t  i n c o n s i s t e n t  

w i t h  t h i s  o p i n i o n .  


