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M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of  t h e  Court .  

Char les  and t l a r j o r i e  Higgins appea l  from a  p re l imina ry  

o r d e r  of condemnation en t e red  i n  t h e  d i s t r i c t  c o u r t  of Lincoln 

County. The o r d e r  de te rmines  t h a t  t h e  u s e  t o  which t h e  Department 

of Highways seeks  t o  app ly  t h e  Higgins '  p rope r ty  i s  a  necessary  

p u b l i c  u s e  au tho r i zed  by law, and t h a t  t h e  t a k i n g  i s  r e q u i r e d  by 

t h e  p u b l i c  i n t e r e s t .  

The a c t i o n  began w i t h  a complaint  f i l e d  by t h e  Department 

of Highways on J u l y  26, 1972, seek ing  t o  condemn a right-of-way 

through p rope r ty  owned by t h e  Higgins i n  t h e  Yaak River Val ley  

of nor thwestern  Montana. Attached t o  t h e  complaint  was a  res- 

o l u t i o n  of t h e  S t a t e  Highway Commission which a s s e r t e d :  That  

p u b l i c  i n t e r e s t  and n e c e s s i t y  r equ i r ed  t h e  c o n s t r u c t i o n  of a  

s t a t e  highway i n  Lincoln County; t h a t  a  highway had been planned 

and l o c a t e d  i n  a  manner most compat ible  w i th  t h e  g r e a t e s t  p u b l i c  

good and l e a s t  p r i v a t e  i n j u r y ;  t h a t  a  p o r t i o n  of p r o p e r t y  owned 

by t h e  Higgins was necessary  f o r  c o n s t r u c t i o n  of t h a t  highway; 

and t h a t  t h e  Department had been unable  t o  n e g o t i a t e  an  agree-  

ment f o r  purchase  of t h e  p rope r ty .  The owners, Char les  and 

Mar jor ie  Higgins ,  f i l e d  an answer denying t h e  m a t e r i a l  a l l e g a -  

t i o n s  of t h e  complaint  and c la iming  t h a t  $ 5 0 , 0 0 0  would be a  

r ea sonab le  and j u s t  compensation f o r  t h e  t a k i n g .  

A hear ing  was he ld  on October 11, 1973, t o  determine 

t h e  " n e c e s s i t y "  of  t h e  proposed condemnation. The Department i n -  

t roduced t h e  r e s o l u t i o n  of  t h e  S t a t e  Highway Commission and then  

r e s t e d ,  r e l y i n g  on t h e  presumptions a r i s i n g  from t h e  r e s o l u t i o n  

by v i r t u e  of  t h e  p r o v i s i o n s  of s e c t i o n  32-3904, R.C.M. 1947. 

The p rope r ty  owners c a l l e d  Higgins a s  t h e i r  on ly  w i tnes s .  

H e  r e l a t e d  h i s  p r e s e n t  and a n t i c i p a t e d  u s e s  of t h e  p rope r ty  and 

t h e  adverse  impact which t h e  proposed condemnation and cons t ruc -  

t i o n  would have on t h o s e  u ses .  T e s t i f y i n g  a s  one exper ienced i n  



r e a l  e s t a t e  t r a n s a c t i o n s  bu t  u n q u a l i f i e d  a s  an  eng inee r ,  he 

expressed a  b e l i e f  t h a t  t h e  proposed highway could be cons t ruc t ed  

more economically on t h e  e a s t  s i d e  of t h e  v a l l e y ,  a c r o s s  t h e  

r i v e r  from h i s  p rope r ty .  

On cross-examinat ion he  admi t ted  t h a t  c o n s t r u c t i n g  t h e  

highway on t h e  o t h e r  s i d e  of t h e  r i v e r  would n e c e s s i t a t e  t h e  

u se  of a d d i t i o n a l  b r idges .  H e  expressed a  pe r sona l  op in ion  t h a t  

t h e  a d d i t i o n a l  c o s t  of c o n s t r u c t i n g  t h e s e  b r i d g e s  might be o f f -  

s e t  by t h e  r educ t ion  i n  c u t t i n g  and f i l l i n g  a r i s i n g  from t h e  

east s i d e ' s  less rugged t e r r a i n .  Even i f  t h e  a l t e r n a t e  r o u t e  
wa s 

was most c o s t l y ,  he f e l t  t h e  added expense/warranted by t h e  

lessened  demand f o r  p r i v a t e  l and .  Most of t h e  land  on t h e  e a s t  

s i d e  of t h e  r i v e r  i s  owned by t h e  f e d e r a l  government, whi le  

much of t h e  land on t h e  w e s t  s i d e  of  t h e  v a l l e y  i s  p r i v a t e l y  

owned. On cross-examinat ion,  he p ro fe s sed  no knowledge of whether 

o r  n o t  t h e  f e d e r a l  government would a l l ow c o n s t r u c t i o n  of  t h i s  

highway on i t s  land .  

When t h e  p rope r ty  owners r e s t e d  t h e  Department reopened 

i t s  c a s e  by c a l l i n g  John Di l lon ,  d i s t r i c t  ranger  f o r  t h e  Yaak 

Ranger D i s t r i c t  of t h e  Kootenai Nat iona l  F o r e s t .  He t e s t i f i e d  

t h a t  he was opposed t o  c o n s t r u c t i o n  of a highway on  f e d e r a l  

f o r e s t  l ands  i n  t h e  Yaak River Val ley .  He had responded t o  t h e  

Department 's  i n q u i r i e s  by opposing a  r o u t e  on t h e  e a s t  s i d e  of 

t h e  r i v e r  f o r  t h r e e  reasons :  F i r s t ,  he was opposed t o  d e d i c a t i o n  

of a d d i t i o n a l  f o r e s t  l and  f o r  a  highway when one a l r e a d y  e x i s t e d  

on t h e  west  s i d e  of t h e  r i v e r ;  second ,  t h e  c o n s t r u c t i o n  would 

have an adverse  impact on t h e  Yaak River "water i n f l u e n c e  zone"; 

and f i n a l l y ,  a  highway on t h e  e a s t  s i d e  of t h e  r i v e r  would i n t e r -  

f e r e  w i th  moose and mule d e e r  mig ra t ion  p a t t e r n s .  

D i l l o n  a l s o  t e s t i f i e d  t h a t  h i s  op in ion  had been concurred 

i n  by h i s  immediate s u p e r v i s o r ,  b u t  t h a t  he d i d  no t  know whether 



t h e  Department had pursued t h e  i n q u i r y  t o  h ighe r  l e v e l s  w i th in  

t h e  f e d e r a l  bureaucracy.  Under cross-examinat ion he a l s o  ad- 

m i t t e d  t h a t  t h e  primary u s e r s  of t h e  p r e s e n t  highway were l o g g e r s ,  

h u n t e r s ,  and fishermen and t h a t  t h e  proposed highway would be 

used s i m i l a r l y .  

Following t h e  hear ing  t h e  p re l imina ry  o rde r  of condem- 

n a t i o n  was i s s u e d  and t h i s  appea l  w a s  subsequent ly  p e r f e c t e d .  

Appel lan ts  he re  a rgue  t h a t  a highway r o u t i n g  over p u b l i c  l and  

should be p r e f e r r e d  t o  a l o c a t i o n  on p r i v a t e  l and .  They contend 

t h a t  " n e c e s s i t y "  has  no t  been demonstrated u n t i l  it i s  shown 

t h a t  t h e  f e d e r a l  l and  i s  u n a v a i l a b l e  f o r  c o n s t r u c t i o n  of t h i s  

highway. I t  i s  claimed t h a t  t h e  u n a v a i l a b i l i t y  of f o r e s t  l a n d s  

he re  could n o t  be e s t a b l i s h e d  without  a showing t h a t  t h e  r e q u e s t s  

were pursued t o  t h e  h igher  l e v e l s  of t h e  United S t a t e s  F o r e s t  

Se rv i ce .  

The Department, on t h e  o t h e r  hand, a rgues  t h a t  t h e  o n l y  

q u e s t i o n  presen ted  f o r  ou r  c o n s i d e r a t i o n  i s  whether o r  n o t  t h e  

Department a c t e d  a r b i t r a r i l y  o r  abused i t s  d i s c r e t i o n  i n  r o u t i n g  

t h e  proposed highway on t h e  w e s t  s i d e  of t h e  r i v e r .  The Depart-  

ment a s s e r t s  t h a t  a p p e l l a n t s  f a i l e d  t o  make such a showing by 

c l e a r  and convincing proof and t h e r e f o r e  t h e y  cannot  p r e v a i l  

upon appea l .  

The requirements  which must be s a t i s f i e d  be fo re  p r i v a t e  

p rope r ty  can be condemned i n  Montana a r e  determined by s t a t u t e .  

The u s e  f o r  which t h e  p rope r ty  i s  t o  be taken  must be au tho r i zed  

by law and t h e  t a k i n g  must be necessary  t o  t h a t  use .  Sec t ion  

93-9905, R.C.M. 1947. Before  a right-of-way can be condemned, 

t h e  l o c a t i o n  of t h e  highway must be made i n  a manner most com- 

p a t i b l e  w i th  t h e  g r e a t e s t  p u b l i c  good and l e a s t  p r i v a t e  i n j u r y .  

Sec t ion  93-9906, R.C.M. 1947. The r e s o l u t i o n  of t h e  Highway 

Commission c r e a t e s  a d i s p u t a b l e  presumption t h a t  t h e s e  s t a t u t o r y  



requi rements  a r e  s a t i s f i e d .  Sec t ion  32-3904, R.C.M. 1947. 

Appe l l an t s '  arguments involve  two b a s i c  p r o p o s i t i o n s :  

(1) Routing over  p u b l i c  l ands  should be p r e f e r r e d  t o  r o u t e s  

r e q u i r i n g  t a k i n g  of p r i v a t e  l a n d ,  and ( 2 )  t h e  record  h e r e  does  

no t  make a  s u f f i c i e n t  showing t h a t  t h e  S t a t e  adequa te ly  pursued 

t h e  a l t e r n a t i v e  of r o u t i n g  a c r o s s  n a t i o n a l  f o r e s t  l a n d s .  

The founda t ion  f o r  t h e  f i r s t  p r o p o s i t i o n  l ies  i n  t h e  

ba lanc ing  t e s t  of s e c t i o n  93-9906, R.C.M. 1947. A l l  o t h e r  f a c -  

t o r s  being equa l ,  it seems apparen t  t h a t  a  r o u t i n g  over p u b l i c  

l a n d s  would be compat ible  w i th  t h e  g r e a t e s t  p u b l i c  good and 

would s u r e l y  involve  t h e  l e a s t  p r i v a t e  i n j u r y .  This  p r o p o s i t i o n  

r ece ived  a t  l e a s t  t a c i t  r e c o g n i t i o n  i n  S t a t e  Highway Comm'n v .  

Danielsen,  146 Mont. 539, 4 0 9  P.2d 443. There t h r e e  p o t e n t i a l  

r o u t e s  were a v a i l a b l e  f o r  a  proposed highway, one fo l lowing  an  

e x i s t i n g  right-of-way. Recognizing t h a t  t h e  e x i s t i n g  l o c a t i o n  

would r e q u i r e  t h e  l e a s t  c o n f i s c a t i o n  of  p r i v a t e  l a n d ,  w e  he ld  

t h a t  a v a i l a b i l i t y  of p u b l i c  l and  was one f a c t o r  which must be 

cons idered  i n  determining l o c a t i o n .  A demonstra t ion t h a t  t h e  

Highway Commission had f a i l e d  t o  cons ide r  t h i s  f a c t o r  was t h e r e  

s u f f i c i e n t  t o  r e b u t  t h e  presumption g e n e r a l l y  accorded t h e  

Commission's r e s o l u t i o n  t o  condemn. 

Nonetheless ,  p r i v a t e  i n j u r y  i s  b u t  one of t h e  cons ide r -  

a t i o n s  p r e s e n t  i n  a  condemnation. The p r e s e n t  record  c o n t a i n s  

f a c t s  r e l e v a n t  t o  bo th  p u b l i c  good and p r i v a t e  i n j u r y .  While 

t h e  r o u t e  a c r o s s  f o r e s t  l a n d s  would occas ion  t h e  l e a s t  p r i v a t e  

i n j u r y ,  it would a l s o  be d e t r i m e n t a l  t o  t h e  p u b l i c  good, The 

r o u t e  on t h e  e a s t  s i d e  of t h e  v a l l e y  would n e c e s s i t a t e  t h e  con- 

s t r u c t i o n  of more b r i d g e s ,  an economic c o n s i d e r a t i o n  adverse  t o  

t h e  p u b l i c  good. Avoidance of i nc reased  c o s t s  a s  an element of 

t h e  p u b l i c  good has  been recognized by t h i s  Court  i n  S t a t e  ex 

re l .  L iv ings ton  v .  D i s t r i c t  Cour t ,  90 Mont. 191,  300 P. 916. 



S i m i l a r l y ,  damage t o  watershed and w i l d l i f e  a r e  f a c t o r s  

bear ing  on t h e  p u b l i c  good and a r e  worthy of c o n s i d e r a t i o n  

here .  Given t h e s e  economic and e c o l o g i c a l  f a c t o r s ,  we cannot  

f i n d  c l e a r  and convincing proof t h a t  t h e  Highway Commission 

abused i t s  d i s c r e t i o n  o r  a c t e d  a r b i t r a r i l y .  A s  w e  noted i n  S t a t e  

Highway Comm'n v .  Crossen-Nissen Co., 145 Mont. 251, 257, 4 0 0  

" * * * The evidence of ha rdsh ip  and t h e  f a c t  
t h a t  ano ther  f e a s i b l e  r o u t e ,  over which t h i s  
highway could be b u i l t ,  e x i s t e d  d i d  n o t  supply 
t h e  c l e a r  and convincing proof r e q u i r e d  by t h i s  
c o u r t  be fo re  it w i l l  s u b s t i t u t e  i t s  judgment f o r  
t h e  judgment of an  agency e s p e c i a l l y  q u a l i f i e d  
f o r  making such d e c i s i o n s .  There i s  a  p u b l i c  
need f o r  t h i s  highway. I t  has t o  be b u i l t  over  
some r o u t e .  The Highway Commission i s  au tho r i zed  
and q u a l i f i e d  t o  select t h e  r o u t e ,  and i t s  de- 
c i s i o n  i n  s o  doing appears  t o  be compat ible  w i t h  
t h e  g r e a t e s t  pub l i c  good and t h e  l e a s t  p r i v a t e  
i n j u r y .  " 

While t h e  f a c t u a l  c o n s i d e r a t i o n s  be fo re  u s  i n  Crossen-Idissen 

a r e  n o t  t h e  same a s  t h o s e  p r e s e n t  i n  t h e  i n s t a n t  c a s e ,  t h e  

c o n t r o l l i n g  law remains t h e  same. 

The r e s o l u t i o n  of t h e  Highway Commission c r e a t e s  a  d i s -  

p u t a b l e  presumption t h a t  t h e  s t a t u t o r y  requirements  f o r  condem- 

n a t i o n  have been s a t i s f i e d .  Sec t ion  32-3904, R.C.M. 1947. The 

presumption may be con t rove r t ed  by o t h e r  evidence.  Sec t ion  

93-1301-7, R.C.M. 1947. 

The e v i d e n t i a r y  e f f e c t  of a  d i s p u t a b l e  presumption 

a r i s i n g  from t h e  Highway Commission's r e s o l u t i o n  was c l e a r l y  

de f ined  i n  S t a t e  Highway Comm'n v .  Yost Farm Co., 1 4 2  Mont. 239, 

2 4 8 ,  384 P.2d 277, where w e  quoted t h e  fo l lowing  r u l e  wi th  

approva l  : 

" 'A d i s p u t a b l e  presumption,  s ays  t h e  s t a t u t e ,  
may be con t rove r t ed  by o t h e r  evidence.  I t  i s  
s u c c e s s f u l l y  con t rove r t ed  when proof t o  t h e  
c o n t r a r y  s a t i s f a c t o r i l y  overcomes it. By 
proof which s a t i s f a c t o r i l y  overcomes it, i s  
meant t h a t  which s u s t a i n s  t h e  a f f i r m a t i v e  of 
t h e  issue--a  preponderance of t h e  evidence.  
I n  t h i s  j u r i s d i c t i o n  c i v i l  c a s e s  a r e  t o  be 



decided accord ing  t o  t h e  g r e a t e r  weight of t h e  
ev idence ,  and a  bare  preponderance i n  f avo r  of 
t h e  p a r t y  holding t h e  a f f i r m a t i v e  of  t h e  i s s u e  
i s  s u f f i c i e n t  t o  war ran t ,  and should r e s u l t  i n ,  
a  d e c i s i o n  i n  h i s  f avo r .  [ C i t i n g  c a s e s . ]  There- 
f o r e ,  when t h e  evidence prepondera tes  a g a i n s t  a  
d i s p u t a b l e  presumption,  it " fades  away i n  t h e  
f a c e  of c o n t r a r y  f a c t s . " ' "  

The d i s t r i c t  c o u r t ,  t h e  t r i e r  of  f a c t  h e r e ,  had be fo re  

it t h e  s t a t u t o r y  presumption b u t t r e s s e d  by t h e  tes t imony of t h e  

d i s t r i c t  ranger  i n  whose j u r i s d i c t i o n  t h e  c o n s t r u c t i o n  was pro- 

posed. The s o l e  c o n t r o v e r t i n g  evidence was t h e  tes t imony of t h e  

defendant  landowner. The evidence was weighed by t h e  d i s t r i c t  

c o u r t  and was found t o  e s t a b l i s h ,  among o t h e r  t h i n g s ,  * * * 

t h a t  s a i d  highway r e f e r r e d  t o  i n  t h e  complaint  has  been l o c a t e d  

a long  a  r o u t e  which w i l l  be most compat ible  wi th  t h e  g r e a t e s t  

p u b l i c  good and t h e  l e a s t  p r i v a t e  i n j u r y . "  

Our review of t h e  r eco rd  d i s c l o s e s  s u b s t a n t i a l  evidence 

t o  suppor t  t h a t  f i n d i n g .  Moreover, t h e r e  i s  s u b s t a n t i a l  evidence 

suppor t ing  t h e  cho ice  of t h e  proposed r o u t e ,  even though a  loca-  

t i o n  on t h e  f e d e r a l  l ands  might u l t i m a t e l y  have been permi t ted  

by t h e  f e d e r a l  government. The f a i l u r e  of t h e  Highway Department 

t o  pursue t h e i r  i n q u i r i e s  concerning t h e  f o r e s t  r o u t e  t o  t h e  

h i g h e s t  l e v e l s  of t h e  f e d e r a l  government l a c k s  importance under 

t h e s e  f a c t s .  However, under a p p r o p r i a t e  f a c t s ,  t h e  f a i l u r e  of 

t h e  Highway Department t o  exhaus t ive ly  pursue t h e  s ecu r ing  of 

f e d e r a l  o r  o t h e r  p u b l i c  l a n d s  might c o n s t i t u t e  a r b i t r a r i n e s s  o r  

abuse of d i s c r e t i o n  s i m i l a r  t o  t h a t  found i n  Danielsen.  

The p re l imina ry  o r d e r  of condemnation i s  a f f i rmed .  

J u s t i c e  

>' 3 We Concur: 

/ J u s t i c e  4 



Mr. Justice Wesley Castles dissenting: 

I dissent. I would require the condemnor to prove 

necessity for the taking of private land when publicly owned 

land is available. The condemnor should be required, under 

these conditions, to go further in pursuing alternate routing 

on public lands. I do not disagree with the general'statements 

of law applicable here, but merely say the state did not carry 

its burden of proof to prove necessity. 

Mr. Justice John Conway Harrison: 

I join with Mr. Justice Wesley Castles in what he has 

said in his dissent. 


