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Ilr. J u s t i c e  Jehu donway Har r i so r~  d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

Thi s  i s  an appea l  from a  judgment of  t h e  d i s t r i c t  c o u r t  

oL J e f f e r s o n  County r e f u s i n g  t o  t r a n s f e r  t e r r i t o r y  of an elemen- 

cary school  d i s t r i c t  i n t o  a  proposed j o i n t  h igh school  d i s t r i c t .  

The s o l e  i s s u e  on appea l  i s  whether o r  n o t  t h e  t r i a l  

cot.irt e r r e d  i n  f i n d i n g  no abuse of d i s c r e t i o n  by t h e  J e f f e r s o n  

County school  supe r in t enden t  o r  t h e  J e f f e r s o n  County commission- 

e r s  i n  denying a p e t i t i o n  t o  t r a n s f e r  t e r r i t o r y  between h igh  

scnool  d i s t r i c t s .  

This  a c t i o n  was commenced by c e r t a i n  r e s i d e n t s  of J e f f e r -  

son County who send t h e i r  c h i l d r e n  t o  a  j o i n t  e lementary school  

d i s t r i c t ,  No. 2 4  of  G a l l a t i n  County, t o  t r a n s f e r  t h e  t e r r i t o r y  

of e lementary school  d i s t r i c t  No. 2 4 ,  l y i n g  i n  J e f f e r s o n  County, 

t o  e s t a b l i s h  a  j o i n t  h igh  school  d i s t r i c t  w i th  t h e  Three Forks  

High School d i s t r i c t .  During t h e  hea r ing  t h e  c o u r t  al lowed 

s u b s t i t u t i o n  of George D .  B a l l a r d ,  Jr . ,  a  l o c a l  t axpayer ,  a s  

p a r t y  p l a i n t i f f .  However, t h e  deputy county a t t o r n e y  of Ga l l a t i n  

County cont inued t o  p r e s e n t  t h e  o r i g i n a l  p l a i n t i f f ' s  c a s e .  

P r i o r  t o  t h e  commencement of t h i s  a c t i o n  t h e  r e s i d e n t s  

of school  d i s t r i c t  No. 2 4  p e t i t i o n e d  t h e  county supe r in t enden t  

and t h e  board of county commissioners of J e f f e r s o n  County f o r  

such a  t r a n s f e r  of t e r r i t o r y  hu t  were den ied .  They then  appealed 

t o  t h e  s t a t e  supe r in t enden t  of  pub l i c  i n s t r u c t i o n  b u t  were ad- 

v i s e d  t h a t  t h e i r  on ly  remedy was an a c t i o n  i n  t h e  d i s t r i c t  c o u r t .  

The record  shows t h a t  f o r  t h e  r e s i d e n t s  he re  p e t i t i o n i n g  

T h r e e  Forks i s  t h e i r  t r a d i n g  c e n t e r .  They l i v e  on t h e  e a s t e r n  

border  of J e f f e r s o n  County and s e v e r a l  y e a r s  ago had success -  

f u l l y  formed a  j o i n t  e lementary school  d i s t r i c t  w i th  t h e  Three 

Forks d i s t r i c t .  Th is  and t h e  f a c t  t h a t  t h e  h igh  school  d i s t r i c t  

t o  which they  belong was about  t o  bond t o  b u i l d  a  new h igh  school  

a t  Whi teha l l ,  prompted t h e i r  p e t i t i o n  t o  form a  j o i n t  h igh  school  



d i s t r i c t .  

The t r i a l  c o u r t  noted i n  i t s  f i n d i n g s  of f a c t  t h a t  

both t h e  county supe r in t enden t  i n  h i s  f i n d i n g s ,  and t h e  board of 

county commissioners i n  i t s  review of t h e  f i n d i n g s  of t h e  

supe r in t enden t ,  took i n t o  c o n s i d e r a t i o n  t h e  number of s t u d e n t s  

from J e f f e r s o n  County a t t e n d i n g  t h e  e lementary school  and t h e  

high school  a t  Three Forks;  t h e  d i s t a n c e s  and t h e  t ime necessary  

f o r  t h e s e  s t u d e n t s  t o  t r a v e l  by bus t o  e i t h e r  t h e  Three Forks o r  

Whitehal l  s choo l s ;  t h a t  t u i t i o n  was paid  f o r  a l l  s t u d e n t s  l i v i n g  

i n  J e f f e r s o n  County and a t t e n d i n g  t h e  Three Forks high school ;  

t h e  t a x  problems of bo th  s choo l s ,  a s  w e l l  a s  t h e  t a x  s t r u c t u r e  

of both  c o u n t i e s ;  t h e  payments of e q u a l i z a t i o n  funds  and ANB 

funds;  t h e  i n t e r e s t s  of t h e  r e s i d e n t s ,  a s  w e l l  a s  t h e  i n t e r e s t s  

of t h e  s t u d e n t s  involved;  and,  found no abuse of d i s c r e t i o n  on 

t h e  p a r t  of t h e  county supe r in t enden t  o r  t h e  board of  county 

commissioners. 

F i r s t ,  w e  no t e  he re  t h a t  whi le  it i s  not  an i s s u e ,  t h e  

t r i a l  c o u r t  allowed f o r  t h e  s u b s t i t u t i o n  of George D .  B a l l a r d ,  

Jr .  a s  p l a i n t i f f .  B a l l a r d  i s  a  t axpayer  i n  J e f f e r s o n  County and 

i s  a  r e a l  p a r t y  i n  i n t e r e s t  and t h e  s u b s t i t u t i o n  was proper .  

The c o n t r o l l i n g  s t a t u t e  he re  i s  s e c t i o n  75-6526(5) ,  

R.C.M. 1947, p e r t a i n i n g  t o  o r g a n i z a t i o n  of j o i n t  h igh  school  d i s -  

t r i c t s  and provides :  

" (5)  * * * The board of county commissioners 
s h a l l  conduct  a  hea r ing  f o r  t h e  appea l ,  and 
t h e i r  d e c i s i o n  s h a l l  be f i n a l  * * *." 

Appel lan t  a l l e g e s  t h a t  i n  a t  l e a s t  t h r e e  c a s e s ,  t h i s  

Court  has recognized t h e  r i g h t  t o  appea l  a board of commissioners '  

d e c i s i o n  where t h e r e  has been an  abuse of d i s c r e t i o n .  H e  a l l e g e s  

an abuse of d i s c r e t i o n  i n  t h e  J e f f e r s o n  board of county commis- 

s i o n e r s '  d e n i a l  of t h e  p e t i t i o n  of t h e  r e s i d e n t s  of  J e f f e r s o n  County 

i n  school  d i s t r i c t  No. 2 4 .  Grant  v .  Michaels ,  94 Mont. 452, 23 



P.2d  266 ;  Read v. S t e p h e n s ,  1 2 1  Mont. 508, 193 P.2d 6 2 6 ;  Barnard 

v .  McInerney, 162 Mont. 309, 511 P.2d 330, 334, 30 S t .  Rep. 656. 

I n  o n l y  one of  t h e  t h r e e  c a s e s  r e l i e d  on by a p p e l l a n t  d i d  

the Zour t  f i n d  an  abuse  of  d i s c r e t i o n  by t h e  board o f  commission- 

s .  I n  Gran t  abuse  was p a t e n t .  I n  comparing t h e  c a s e s  we n o t e :  

Grant  T h i s  Case 

Area i n v o l v e d  was 1 / 2  of  a  Very s m a l l  p o r t i o n  o f  J e f f e r s o n  
County. County. 

300 q u a l i f i e d  e l e c t o r s .  10  q u a l i f i e d  e l e c t o r s .  

212 s t u d e n t s  i n v o l v e d .  3  o r  4 i n v o l v e d .  

W h i t e h a l l  High School  a l m o s t  same 
t i m e  away on I n t e r s t a t e  f o u r  l a n e  

An a r e a  of obv ious  l a c k  o f  highway. Willow Creek h i g h  s c h o o l  
s c h o o l  f a c i l i t i e s .  c l o s e r  t h a n  e i t h e r  Three  F o r k s  o r  

W h i t e h a l l .  T r a n s p o r t a t i o n  f u r n i s h e d  
by e l e m e n t a r y  d i s t r i c t .  

Commissioners a c t e d  2  a g a i n s t  Commissioners unanimous a g a i n s t .  
and 1 f o r .  

I commissioner  a  board member No such  c o n f l i c t  o f  i n t e r e s t  h e r e .  
of  opposing d i s t r i c t  

Commissioners and s u p e r i n t e n d e n t  
Board found no c o n t r a d i c t i - o n  h e r e  c o n s i d e r e d  i n t e r  a l i a  number 
t o  p e t i t i o n .  o f  s t u d e n t s ,  d i s t a n c e ,  t i m e  of  

t r a v e l ,  t u i t i o n  payments,  e q u a l -  
Evidence  was c l e a r  and u n d i s -  i z a t i o n  and ANB payments,  r e l a t e d  
pu ted  t h a t  peop le  needed t a x  impac t ,  i n t e r e s t s  o f  r e s i d e n t s  
f a c i l i t i e s  of  a  new d i s t r i c t .  and s t u d e n t s  i n v o l v e d  and m a t t e r s  

c o n t a i n e d  i n  e x h i b i t s .  

Obvious p r e j u d i c e  d i s p l a y e d  No b i a s  by coun ty  s u p e r i n t e n d e n t  o r  
i n  r e c o r d .  coun ty  commiss ioners .  

Having g i v e n  weight  t o  such  f a c t o r s  i n  c o n s i d e r i n g  whether  o r  n o t  

t o  make t h e  t r a n s f e r  w e  f i n d  a s  d i d  t h e  t r i a l  judge ,  no a b u s e  o f  

d i s c r e t i o n  on t h e  p a r t  o f  t h e  coun ty  c o m m i s s i o n e r s n ~  t h e  coun ty  

s u p e r i n t e n d e n t  of s c h o o l s .  

A p p e l l a n t ' s  p e t i t i o n  h e r e  i s  s i m i l a r  t o  t h a t  i n  Barnard 

where t h i s  C o u r t  found no a b u s e  of d i s c r e t i o n  by t h e  V a l l e y  County 

a u t h o r i t i e s .  

The judgment i s  a f f i r m e d .  ,. 



-. L,-------,,,,,,,'l--LLLLLLL-~-- 

C h i e f  J u s t i c e  

............................... 
J u s t i c e s  


