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M r .  J u s t i c e  Gene B. Daly de l ive red  t h e  Opinion of the  Court. 

P l a i n t i f f  Universal  Underwriters Insurance Company f i l e d  i t s  

complaint June 12, 1973, i n  t h e  d i s t r i c t  c o u r t ,  Missoula County, 

seeking dec la ra to ry  r e l i e f .  A l l  of t h e  defendants appeared and 

f i l e d  answers. It was agreed between t h e  p a r t i e s  t h a t  t h e  matter  

would be submitted upon an agreed statement of f a c t s .  

The cour t  on November 1 3 ,  1973, en tered  i t s  f ind ings  of f a c t ,  

conclusions of law and judgment dec la r ing  t h a t  defendants John 

~ ' O r a z i ,  Sr . ,  Darlyene ~ ' O r a z i  and John Zachary ~ ~ O r a z i ,  Jr., were 

n o t  persons insured under t h e  garage l i a b i l i t y  insurance po l i cy  

i ssued  by Universal  Underwiters Insurance Company t o  C i s lo  Chevrolet- 

Olds, I n c . ,  and t h a t  p l a i n t i f f  was no t  l i a b l e  f o r  any a c t s  o r  

omissions of t h e  DtOrazis pe r t a in ing  t o  an acc ident  which occurred 

on October 19, 1971, nor  any damages o r  claims a r i s i n g  therefrom. 

It f u r t h e r  declared t h a t  p l a i n t i f f  was no t  l i a b l e  t o  defend DtOrazis ,  

o r  any t h e r e o f ,  a g a i n s t  t h e  c i v i l  a c t i o n  brought by Herbert  S o l l e  

a g a i n s t  t h e  ~ ' 0 r a z i s  p e r t a i n i n g  t o  t h e  dea ths  of David and Gregory 

S o l l e ,  nor  pay t h e  c o s t s  of defense thereof .  

Defendant S o l l e  f i l e d  exceptions t o  t h e  f indings  of f a c t ,  conclu- 

s ions  of law and t h e  judgment and was joined i n  such f i l i n g  by 

defendant S t a t e  Farm Mutual Automobile Insurance Co. The c o u r t  

overruled S o l l e ' s  and S t a t e   arm's except ions.  Thereaf te r  a l l  de- 

f endan t s appealed. 

The agreed f a c t s  a r e :  On o r  about A p r i l  1970, one Jane Howard 

purchased an automobile from Courtesy Chevrolet-Olds, Inc .  of Polson, 

Montana, and t raded i n  a 1962 Mercury Monterey autombile,  i d e n t i f i -  

c a t i o n  number 22672518891,. She de l ive red  t h e  t i t l e  c e r t i f i c a t e  f o r  

t h e  1962 Mercury, no ta r i zed  and endorsed i n  blank,  t o  Courtesy. 

Around June 1970, Courtesy so ld  t h e  Mercury t o  one Don Tidwell  and 

de l ivered  t h e  t i t l e  c e r t i f i c a t e  t o  Tidwell ,  without execut ing t h e  

assignment, n o t a r i z i n g  i t ,  o r  forwarding t h e  c e r t i f i c a t g  of  owner- 

s h i p ,  c e r t i f i c a t e  of r e g i s t r a t i o n ,  and an a p p l i c a t i o n  f o r  r e g i s t r a -  

t i o n  t o  t h e  s t a t e  r e g i s t r a r  of motor veh ic les  a s  requi red  by sec t ion  

53-109, R.C.M. 1947. 
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I n  August 1970, Tidwell  t raded t h e  1962 Mercury t o  John ~ ' ~ r a z i ,  

S r . ,  g iv ing  DtOrazi a b i l l  of s a l e .  On October 19,  1971, John 

DtOrazi,  J r . ,  was d r i v i n g  t h e  Mercury automobile i n  the  c i t y  of 

Missoula when i t  c o l l i d e d  wi th  a motorcycle r idden by David S o l l e  

and h i s  b r o t h e r ,  Gregory So l l e .  A s  a r e s u l t  of t h e  acc ident  both 

David and Gregory S o l l e  d ied .  

Herbert  S o l l e ,  i n d i v i d u a l l y  and a s  admin i s t r a to r  of t h e  e s t a t e s  

of David and Gregory S o l l e ,  f i l e d  i n  t h e  d i s t r i c t  c o u r t ,  Missoula 

County, a combined wrongful death s u r v i v a l  ac t ion .  He named John 

Zachary DtOrazi,  Jr., a s  a defendant based upon h i s  negl igent  

d r i v i n g  of t h e  Mercury automobile and a l s o  named John ~ ' O r a z i ,  S r . ,  

and Darlyene DtOrazi,  t h e  parents  of John, Jr. ,  on t h e  b a s i s  of 

neg l igen t  entrustment a s  defendants.  He claimed genera l ,  s p e c i a l ,  

and pun i t ive  damages. 

A t  t h e  time of t h e  f a t a l  acc ident  defendant S t a t e  Farm Mutual 

Automobile Insurance Company insured Herbert  S o l l e  under t h r e e  

automobile l i a b i l i t y  p o l i c i e s .  Included i n  t h e  coverage under each 

pol icy  i s  uninsured motor is t  coverage. S t a t e  Farm has agreed t o  

pay S o l l e  t h e  sum of $40,000, a l l o c a t i n g  $30,000 t o  Gregory and 

$10,000 t o  David, i n  compromise of S o l l e ' s  death claims under t h e  

uninsured motor is t  coverage provis ions of t h e  t h r e e  p o l i c i e s  which 

S o l l e  c a r r i e d  wi th  S t a t e  Farm. The agreement a l s o  provides t h a t  

S o l l e  may pursue death claims aga ins t  t h e  DtOrazis ,  and i n  t h e  

event  of judgment and recovery under t h e  Universal  Underwriters 

garage l i a b i l i t y  po l i cy ,  S t a t e  Farm would be e n t i t l e d  t o  subrogation 

a g a i n s t  any recovery up t o  t h e  amount of i t s  $40,000 payment. 

A t  t h e  time of t h e  acc ident  t h e r e  was i n  f u l l  fo rce  and e f f e c t  

a garage l i a b i l i t y  pol icy  issued by Universal  Underwriters t o  C i s lo  

Chevrolet-Olds, Inc.  (Courtesy 's  suecessor) .  On o r  about March 2 ,  

1973, Universal  Underwriters received n o t i c e  from defendants ~ ' 0 r a z i  

tender ing  defense of t h e  S o l l e  case and claiming coverage under 

u n i v e r s a l ' s  garage l i a b i l i t y  pol icy  on t h e  grounds t h e  1962 Mercury 

automobile was s t i l l  owned by Universal  Underwriters '  i n su red ,  by 



reason of its failure to process the transfer of title when the 

Mercury was sold to Don Tidwell in 1970. Universal Underwriters 

has denied coverage to ~'Orazis but has assumed the defense of the 

underlying wrongful death and survival action upon an express 

reservation of rights and nonwaiver of its defenses under the policy. 

Paragraph V of the garage liability insurance policy containing 

the definition of "Persons Insured" provides: 

"Each of the following is an insured under this 
insurance to the extent set forth below: 

"(3) with respect to the automobile hazard: 

"(a) any partner, or paid employee, or 
director or stockholder thereof or a member of the 
household of the named insured or such partner 
or paid employee or director or stockholder while 
using an automobile covered by this policy or when 
legally responsible for the use thereof, provided 
the actual use of the automobile is by the named 
insured or with his permission, and 

"(b) any other person or organization legally 
responsible for the use thereof only while such auto- 
mobile is physically operated by the named insured or 
any such partner or paid employee or director or 
stockholder, or member of the household of the named 
insured or partner or paid employee or director or 
stockholder, provided the actual use of the automobile 
is by the named insured or with his permission. 11 

Appellants present these issues for this court's review: 

1. Whether there is coverage for the defendants D'Orazi 

under the Universal Underwriters garage liability policy under the 

Safeco Insurance Co. v. Northwestern Mutual Insurance Co., 

Ostermiller v. Parker, and Irion v. Glenn Falls Insurance Co., cases? 

2. Whether the person insured provision of the Universal 

underwriters' policy is ambiguous and should be construed against 

the insurer? 

3. Whether under the Cbner's Responsibility Law (section 53-438, 

R.C.M. 1947), the Universal Underwriters' garage policy must contain 

a mandatory omnibus clause? 

4. Whether the limitation and/or exclusion of a permissive user 

from the definition of insured, as respondent contends, is a limita- 

tation or exclusion in an insurance contract which is unenforceable 

as being violative of public policy? 



Appellants i n  t h e i r  f i r s t  i s s u e  contend t h i s  c o u r t ' s  dec i s ions  i n  

Sazeco Ins .  Co. v. Northwestern Mutual I n s .  Co., 142 Mont. 155, 

382 P.2d 174; Ostermi l le r  v. Parker ,  152 Mont. 337, 451 P.2d 515; 

and I r i o n  v. Glenn F a l l s  Ins .  Co., 154 Mont. 156, 461 P.2d 199, 

e s t ab l i shed  the  r u l e  t h a t  i f  a c a r  d e a l e r  f a i l s  t o  comply with 

sec t ion  53-109(c), R.C.M. 1947, by f a i l i n g  t o  send t o  t h e  r e g i s t r a r  

of motor veh ic les  a c e r t i f i c a t e  of ownership, c e r t i f i c a t e  of 

r e g i s t r a t i o n ,  plus  an a p p l i c a t i o n  f o r  r e g i s t r a t i o n  upon t h e  s a l e  of 

a c a r ,  and t h a t  c a r  i s  involved i n  an acc iden t ,  t h e  automobile 

d e a l e r ' s  l i a b i l i t y  insurance pol icy  covers  the  person d r i v i n g  the  

c a r ,  r e g a r d l e s s  of t h e  language o r  l i m i t a t i o n s  regarding coverage 

contained i n  the  insurance pol icy.  

This  seems t o  go t o  t h e  quest ion of l i a b i l i t y  of the  garage 

owner which i s  not  a t  i s s u e  here.  Here, t h e  s o l e  ques t ion  t o  be 

determined i s  whether o r  no t  the  "garage" l i a b i l i t y  pol icy  i ssued  

by Universal  t o  C i s lo  Chevrolet-Olds, Inc.  (formerly Courtesy) 

a l s o  i n s u r e s  the  ~ ' O r a z i s ;  which i s  a ques t ion  of coverage. 

The confusion a r i s e s  because t h e  t h r e e  cases  c i t e d  by a p p e l l a n t s  

a l l  had "omnibus" c l auses  and coverage was n o t  i n  i s s u e  but  r a t h e r  

ownership was the  c e n t r a l  ques t ion  t o  be determined. The t h r e e  cases  

he ld ,  a s  a mat ter  of law, t h a t  i f  the  c a r  d e a l e r  f a i l e d  t o  comply 

wi th  s e c t i o n  53-109(c), R.C.M. 1947, then t h e  t i t l e  t o  t h a t  automo- 

b i l e  remains with t h e  c a r  d e a l e r ,  a s  i n  t h e  case  here.  However, 

a s  i n  a l l  cases  of t h i s  n a t u r e ,  once ownership i s  e s t a b l i s h e d  t h e  

language of t h e  insurance c o n t r a c t  i n  fo rce  governs t h e  coverage 

available t o  a person claiming coverage, if any. The s t a t u t e  under 

cons idera t ion  i s  no t  penal.  

Appel lants '  i s s u e  No. 3 i s  not  we l l  taken inasmuch a s  publ ic  

pol icy  and t h i s  Cour t ' s  i n t e r p r e t a t i o n  of sec t ion  53-438, R.C.M. 

1947, a r e  l a i d  t o  r e s t  i n  Northern Assurance Co. v .  Truck Insurance 

Exchange, 151 Mont. 132, 439 P.2d 760, and i n  Boldt v. S t a t e  Farm 

Mutual Auto. Ins .  Co., 151 Mont. 337, 443 P.2d 33. I n t e r e s t i n g l y ,  

counsel here  f o r  a p p e l l a n t s  S o l l e  and S t a t e  Farm were involved i n  



Northern Assurance. There has been no showing i n  t h e  i n s t a n t  case  

t h a t  t h e  pol icy  i n  ques t ion  was i ssued  t o  show proof of f i n a n c i a l  

r e s p o n s i b i l i t y  a s  requi red  by sec t ions  53-418 through 53-458, R.C.M. 

1947. 

Appel lants '  i s s u e s  2  and 4  w i l l  be discussed h e r e i n a f t e r  i n  t h e  

context  of t h e  l i m i t a t i o n s  on those insured under Paragraph V ,  

he re to fo re  c i t e d ,  of t h e  garage l i a b i l i t y  pol icy.  The exclus ions  a r e  

n o t  a t  i s s u e  here.  

11 The po l i cy  under cons idera t ion  here  does not  con ta in  an omnibus" 

c l ause  bu t  a  l i m i t a t i o n  of those insured and hence i s  no t  a  s tandard 

l i a b i l i t y  pol icy.  Appel lants  contend t h i s  i s  v i o l a t i v e  of publ ic  

pol icy.  Sect ion 13-801, R.C.M. 1947, on unlawful c o n t r a c t s  provides:  

 hat i s  no t  lawful  which i s :  

I t  
(1) Contrary t o  an express  provis ion of law; 

"(2) Contrary t o  t h e  pol icy  of express  law, though 
no t  express ly  p roh ib i t ed ;  o r ,  

"(3) Otherwise con t ra ry  t o  good mcrals. " 

Many out  of j u r i s d i c t i o n  cases  have examined exclus ions  and 

l i m i t a t i o n s  of coverage cases  s i m i l a r  t o  t h e  i n s t a n t  one and have 

no t  been moved t o  d e c l a r e  the  absence of "omnibus" coverage a g a i n s t  

pub l i c  pol icy.  This  Court i n  Northern Assurance found exclusions 

n o t  v i o l a t i v e  of publ ic  pol icy  i f  n o t  i n  v i o l a t i o n  of  s t a t u t e ,  and 

t h e  same would apply t o  l i m i t a t i o n s .  We have disposed of t h e  

s t a t u t o r y  argument concerning sec t ion  53-438, R.C.M. 1947, and w i l l  

only comment t h a t  t h e  claimed a p p l i c a t i o n  of s e c t i o n  40-4403, R.C.M. 

1 I 1947, concerning omnibus" coverage t o  be contained i n  "uninsured 

motor is t  p o l i c i e s "  has no a p p l i c a t i o n  t o  t h e  problem here  presented 

t o  t h i s  Court i n  t h e  agreed statement of f a c t s .  

Two p a r t i e s  may c o n t r a c t  i n  any manner they s o  choose wi th  

any insurance coverage they d e s i r e ,  a s  long a s  t h a t  c o n t r a c t  i s  not  

con t ra ry  t o  an express  provis ion of law; con t ra ry  t o  t h e  po l i cy  

of express  law, though n o t  express ly  p roh ib i t ed ;  o r ,  otherwise 

con t ra ry  t o  good morals. 



~ p p e l l a n t s '  i s s u e  2 argues t h e  "persons insured" provis ion  

contained i n  Paragraph V of t h e  pol icy  i n  quest ion i s  ambiguous and 

should be construed a g a i n s t  the  i n s u r e r .  

The pol icy  of insurance between Universal  and C i s l o  Chevrolet 

i s  a c o n t r a c t ,  and sub jec t  t o  app l i cab le  con t rac t  law of Montana. 

The language of a c o n t r a c t  governs i t s  i n t e r p r e t a t i o n ,  i f  t h e  

language i s  c l e a r  and e x p l i c i t .  Sect ion 13-704, R.C.M. 1947. The 

i n t e n t i o n  of the  con t rac t ing  p a r t i e s  i s  t o  be asce r t a ined  from t h e  

c o n t r a c t  i t s e l f ,  i f  poss ib le .  Sec t ion  13-705, R.C.M. 1947. Where 

t h e  language of an insurance pol icy  admits of only one meaning t h e r e  

i s  no b a s i s  f o r  i n t e r p r e t a t i o n  of the  pol icy  coverage under t h e  

guise  of ambiguity. Nelson v. Combined Insurance Co. of America, 

155 Mont. 105, 467 P.2d 707. In  Kansas Ci ty  F i r e  and Marine 

Insurance Company v. Clark,  217 F. Supp. 231, 235, (D.C.Mont. 1963), 

Judge Jameson noted t h e  genera l  r u l e  t h a t  ambiguous o r  unce r t a in  

provis ions  of an insurance pol icy  s h a l l  be construed i n  favor  of  t h e  

insured and a g a i n s t  t h e  i n s u r e r ,  but  he caut ioned:  

"On t h e  o the r  hand, i f  t h e  i n t e n t i o n  of t h e  p a r t i e s  
i s  c l e a r ,  t h e  c o u r t s  have no a u t h o r i t y  t o  change t h e  
c o n t r a c t  i n  any p a r t i c u l a r ,  o r  t o  d i s rega rd  t h e  express  
language t h e  p a r t i e s  have used. I n  James v. P ruden t i a l  
Ins .  Co., 1957, 131 Mont. 473, 477, 312 P.2d 125, 127, 

1 t he  cour t  sa id :  But even though i t  i s  a c a r d i n a l  pr in-  
c i p l e  of insurance law t h a t  a c o n t r a c t  of insurance i s  
t o  be construed l i b e r a l l y  i n  favor  of  t h e  insured and 
s t r i c t l y  a g a i n s t  t h e  i n s u r e r ,  c o n t r a c t s  of insurance 
should be given a f a i r  and reasonable cons t ruc t ion .  Park 
Saddle Horse Co. v. Royal Indemnity Co., 81  Mont. 99, 111, 
261 P. 880. I n  a r r i v i n g  a t  such cons t ruc t ion ,  no mat ter  
how s t r i c t l y  construed a g a i n s t  t h e  i n s u r e r ,  t he  i n t e n t i o n  
of both i n s u r e r  and insured  i s  t o  be asce r t a ined  from the  
language of t h e  pol icy .  R.C.M. 1947, !$ 13-704. Ef fec t  
must be given t o  every p a r t  of t h e  pol icy  c o n t r a c t .  R.C.M. 
1947, $13-707. The words of t h e  c o n t r a c t  a r e  t o  be under- 
stood i n  t h e i r  usua l  meaning. R.C.M. 1947, !$ 13-710. 

1 Common sense con t ro l s .  Moreover, ' [a lmbigui ty  does no t  
e x i s t  j u s t  because a claimant says so.  It can only e x i s t  
where t h e  wording o r  phraseology of  a con t rac t  i s  reason- 
ab ly  sub jec t  t o  two d i f f e r e n t  i n t e r  r e t a t i o n s . '  Holmstrom v. ? . MI-1 Benefi t  Health & Accident A s s  n ,  1961, 139 Mont. 426, 
364 P.2d 1065, 1066." 

To t h e  same e f f e c t  t h e  Ninth C i r c u i t  Court of Appeals i n  National 

Farmers Union Property and Casualty Company v. Colbrese,  368 F.2d 

405, 411, commented t h a t  t h e  foregoing r u l e :  



"* * * does n o t  prevent a p p l i c a t i o n  of the  more 
genera l  p r i n c i p l e  t h a t  an insurance po l i cy ,  l i k e  
any o t h e r  c o n t r a c t ,  must be given an i n t e r p r e t a -  
t i o n  which i s  reasonable and which i s  consonant wi th  
t h e  manifest  ob jec t  and i n t e n t  of t h e  p a r t i e s . "  

Paragraph V ,  s e c t i o n  ( 3 ) ( a ) ,  of t h e  pol icy  provides t h a t  i n  

a d d i t i o n  t o  the  named insured ,  C i s lo  Chevrolet-Olds Inc . ,  any 

p a r t n e r ,  paid employee, d i r e c t o r  o r  s tockholder  of t h e  named 

insured ,  o r  any member of t h e  household of any of t h e  foregoing 

a r e  covered under t h e  insurance pol icy  i n  quest ion.  This s e c t i o n  

i s  c l e a r  and unambiguous and c l e a r l y  does n o t  inc lude  t h e  ~ ' 0 r a z i . s  

under t h e  f a c t s .  

Sect ion (3) (b)  of Paragraph V of t h e  pol icy  provides t h a t  i n  

a d d i t i o n  t o  t h e  named insured ,  any o t h e r  person o r  organiza t ion  

l e g a l l y  respons ib le  f o r  t h e  use of an owned automobile w i l l  be  an 

a d d i t i o n a l  insured under t h e  pol icy  provided t h a t  such automobile i s  

p h y s i c a l l y  operated by t h e  named insured o r  any such pa r tne r  o r  

paid employee or  d i r e c t o r  o r  s tockholder  o r  member of t h e  household 

of t h e  insured ,  p a r t n e r ,  paid employee, d i r e c t o r  o r  s tockholder .  

Since t h e  1962 Mercury was not  phys ica l ly  operated a t  t h e  time 

of t h e  acc iden t  by t h e  named insured o r  any pa r tne r ,  paid employee, 

d i r e c t o r  o r  s tockholder ,  o r  member of t h e  household of any of the  

foregoing s p e c i f i e d  category of persons,  t h e  ~ ' 0 r a z i s  do n o t  come 

wi th in  t h e  d e f i n i t i o n  o f  an insured under Sect ion (3 )  (b) . 
Appellants  present  case  law and a s t rong  argument t h a t  t h e  term 

I I phys ica l ly  operate" i s  unc lea r  and s u s c e p t i b l e  of var ious  con- 

s t r u c t i o n s  and more so  when t h e  named insured  i s  a  corpora t ion .  

They r e l y  on an Idaho case ,  Mayflower Ins .  Exchange v. Koster iva,  

8 4  Ida.  25, 367 P.2d 572,  574  (1961) f o r  p r i n c i p a l  support .  However, 

11 t h e  language t h e r e  was operate"  i n  an exclus ion  of  m i l i t a r y  personel .  

I I The content ion  t h e r e  was a c t u a l  phys ica l  cont ro l"  o r  "the r i g h t  

of  d i r e c t i o n  and cont ro l" ,  and the  cour t  found the  term "operate" 

a s  used ambiguous and uncer t a in .  

I I Here, our  term i s  phys ica l ly  operated" and t k r e f o r e  n o t  i n  

poin t  wi th  t h e  Idaho c o u r t ' s  a n a l y s i s .  A b e t t e r  a n a l y s i s  of our 

problem, concerning t h e  same pol icy  provis ion ,  a t  a  time when i t  



contained only the  term "operatet ' ,  by t h e  Ninth C i r c u i t  Court i s  

found i n  Orth v. Universal  Underwriters Insurance Co., 284 F.2d 

Orth involved a corpora te  insured and t h e  same argument was 

advanced t o  t h e  Ninth C i r c u i t  Court a s  he re  and i n  t h i s  regard 

t h e  Court concluded: 

"Having reached t h i s  conclusion through an a n a l y s i s  of  t h e  
c o n t r a c t  language and f ind ing  no ambiguity, t h e  determinat ion 
t h a t  Aronson i s  no t  insured under t h e  ~ o l i c v  i s  one of law 

1 and n o t  of f a c t .  Since operated '  a s  Lsed i n  c l a u s e  (3) 
does n o t  include t h e  concept of d i r e c t i o n  and c o n t r o l ,  no 
i s s u e  of f a c t  i s   resented a s  t o  whether West S e a t t l e  Motors 
d i r e c t e d  and contkol led  Aronson i n  t h e  use of t h e  automobile. 
Having thus  determined t h a t  Arnson's opera t ion  of  t h e  auto-  
mobile i s  excluded i n  any event from coverage under t h e  po l i cy ,  
i t  i s  immaterial  whether h i s  use of t h e  c a r  was permissive,  
a s  requi red  by t h e  proviso a t  t h e  end of c l ause  (3).11 (Emphasis 
added). 

The t r i a l  cour t  c o r r e c t l y  held a s  a mat ter  of law t h a t  t h e  

DIOrazis were not  p a r t i e s  insured under t h e  garage l i a b i l i t y  

insurance pol icy  i s sued  by respondent Universal  Underwriters 

Insurance Company t o  C i s lo  Chevrolet-Olds, Inc.  and i n  ques t ion  

here .  

The judgment of 

We Concur: I 

- >- . - -*--------------------------------- 
Chief J u s t i c e  


