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M r .  J u s t i c e  Wesley C a s t l e s  d e l i v e r e d  t h e  Opinion of  t h e  Court .  

This  i s  an  appea l  by defendant  from a judgment of t h e  

d i s t r i c t  c o u r t ,  Yellowstone County, rendered upon a ju ry  v e r d i c t  

c o n v i c t i n g  him of t h e  crime of a s s a u l t  i n  t h e  second degree .  

E a r l y  i n  t h e  morning of September 2 2 ,  1973, o f f i c e r s  

Knutsen and Jones  of t h e  B i l l i n g s  P o l i c e  Department responded 

t o  a complaint  t h a t  a shoot ing  had occur red  i n  a r e s i d e n t i a l  a r e a  

of B i l l i n g s .  Upon t h e i r  a r r i v a l  a t  t h e  scene ,  t hey  d i scove red  

one Calv in  "Bubbles" White had been s e v e r e l y  wounded by g u n f i r e  

and w a s  being helped i n t o  h i s  c a r  by Mr. and Mrs. B i l l  F o s t e r .  

Immediately upon t h e  d i scove ry  t h a t  a shoo t ing  had occur red ,  

O f f i c e r  Jones  i nqu i r ed  a s  t o  who had done t h e  shoot ing ;  F o s t e r  

r e p l i e d  wi th  words t o  t h e  e f f e c t  t h a t  "John Grady d i d  i t " .  The 

o f f i c e r s  rad ioed  t o  o t h e r  p a t r o l  c a r s  t h a t  t h e  suspec t  was John 

Grady and al lowed t h e  F o s t e r s  t o  d r i v e  t h e  v i c t i m  t o  t h e  l ~ o s p i t a l .  

Amelio Martinez t e s t i f i e d  t h a t  she  was awakened by a s h o t  

and looked o u t  t h e  window of her  house, which was a c r o s s  t h e  

s t r e e t  from Bubbles'  house. She observed M r .  and Mrs. F o s t e r  s tand-  

i n g  on t h e  d r i v e r ' s  s i d e  of  Bubbles '  c a r  a p p a r e n t l y  t r y i n g  t o  h e l p  

him g e t  i n .  She then  saw a c a r  come down t h e  s t r e e t  w i t h  i t s  

l i g h t s  o f f ,  make a U-turn and then  s t o p .  She t e s t i f i e d  t h a t  a t  

t h i s  p o i n t  a man g o t  o u t  of t h i s  c a r  on t h e  passenger  s i d e  and 

a s h o t  was f i r e d ,  which she  thought  was i n t o  t h e  a i r .  She tes t i -  

f i e d  t h a t  a second s h o t  w a s  t h e n  f i r e d  which caused Bubbles t o  

f a l l  t o  t h e  ground. 

Roberta Aqui la r  t e s t i f i e d  t h a t  she  was awakened by t h e  

sound of loud t a l k i n g .  She heard one s h o t  and,  from t h e  window 

of he r  house approximately  one- th i rd  of  a b lock o r  1 0 0  f e e t  from 

t h e  a c t i v i t y ,  saw t h r e e  o r  f o u r  o t h e r  s h o t s .  She observed Bubbles 

l y i n g  down, probably on t h e  s idewalk.  Bubbles t hen  g o t  up  and,  



while  he w a s  being helped i n t o  h i s  c a r  by t h e  F o s t e r s ,  a  b lue  

Buick proceeded down t h e  s t r e e t  w i th  i t s  l i g h t s  o f f .  She 

s t a t e d  t h a t  t h e  Buick stopped and more s h o t s  w e r e  f i r e d ,  about 

f i v e  she  thought .  The c a r  t hen  l e f t ,  made a U-turn and came back. 

She t hen  c a l l e d  t h e  p o l i c e .  The o f f i c e r s  a r r i v e d  approximately  

f i v e  minutes t h e r e a f t e r .  Over o b j e c t i o n  M r s .  Aqui la r  was per-  

m i t t e d  t o  t e s t i f y  t h a t  when t h e  p o l i c e  a r r i v e d ,  she  heard ,  

through he r  open window, t h e  p o l i c e  a sk  M r .  F o s t e r  i f  he knew 

who had s h o t  M r .  White and t h a t  "Mr. F o s t e r  s a i d  i t  was John 

Grady." The Court al lowed t h e  w i tnes s  t o  answer t h e  ques t ion  

but caut ioned  t h e  j u ry  t h a t  it was "al lowing t h e  answer only  

f o r  t h e  purpose of e s t a b l i s h i n g  t h e  f a c t  t h a t  t h i s  s t a t emen t  

was made, no t  f o r  t h e  purpose of showing t h e  t r u t h  o r  f a l s i t y  of 

t h e  s ta tement  i t s e l f . "  

On d i r e c t  examination of O f f i c e r  Mnutsen, t h i s  t r a n s p i r e d :  

"Q.  Now when you a r r i v e d  d i d  you a sk  M r .  White 
and M r .  F o s t e r  who had done t h e  shoot ing?  

"MR. ADAMS: Object  t o  t h i s ,  Your Honor, on t h e  
grounds it v i o l a t e s  t h e  Rules of Hearsay, no 
proper  founda t ion  f o r  i t s  admission has  been 
l a i d .  F u r t h e r  on t h e  grounds t h a t  it v i o l a t e s  
t h e  Rules of  Confron ta t ion .  

"THE COURT: Overruled,  I am going t o  a l l ow t h e  
w i tnes s  t o  answer bu t  aga in  I c a u t i o n  t h e  J u r y  
d o n ' t  a l l ow t h e  answer t o  a f f e c t  your de t e rmina t ion  
of g u i l t  o r  innocence of t h i s  defendant .  I t ' s  on ly  
f o r  t h e  purpose of  e s t a b l i s h i n g  t h e  sequence of 
even t s .  

"MR. ADAMS: I f  your Honor p l e a s e ,  May I have an 
excep t ion  t o  t h e  r u l i n g  s o  I am no t  waiving my 
o b j e c t i o n ?  

"THE COURT: Yes, you may have a  cont inu ing  
o b j e c t i o n .  

"A. I d i d  n o t  a sk  them, O f f i c e r  Jones  asked them 
wno had done t h e  shoot ing .  

" Q .  Did anyone r e p l y  t o  O f f i c e r  J o n e s '  ques t ion?  
A.. Yes, s i r ,  B i l l  F o s t e r  d i d .  

"Q. And what d i d  he r e p l y ?  A .  He s t a t e d  t h a t  
John Grady had s h o t  him. 



"A. I p u t  o u t  t o  l o c a l  c a r s  t h a t  one of t h e  
w i tnes ses  a t  t h e  scene had s t a t e d  t h a t  John Grady 
had d.one t h e  shoot ing  and t h a t  John Grady owned a  
' 6 5  Buick, whi te  over  b lue  f o u r  door .  A t  t h e  
t ime I had t h e  l i c e n s e  p l a c e  number w r i t t e n  down 
i n  my no te s  and I do no t  r e c a l l  what it was today.  

Q .  Did you pu t  o u t  t h e  l i c e n s e  number too?  A. 
Yes, s i r ,  I d i d . "  

On d i r e c t  examination of O f f i c e r  Jones ,  t h i s  was e l i c i t e d :  

"A. * * * So I tu rned  back t o  William F o s t e r  who 
had run around and s t a r t e d  t o  g e t  i n t o  t h e  d r i v e r ' s  
s i d e  and I s a i d ,  'Who s h o t  Bubbles? '  and he s a i d ,  
'John Grady, John s h o t  Bubbles . ' "  

And on cross-examinat ion:  

"Q. What about  S a l l y  F o s t e r ,  d i d  she  say anyth ing?  
A .  Yes, she  d i d .  

"Q. What d i d  she say? A .  She s a i d  t h a t  John Grady 
s h o t  Bubbles. 

"Q.  Then bo th  he r  and he r  husband vo lun teered  t h i s ?  
A .  No, I asked them and t h e n  t h e y  came r i g h t  out--  

"Q . 
u a l  
I s 

Did you s p e c i f i c a l l y  a s k  each of them i n d i v i d -  
l y ?  A. There was a  l o t  of exci tement  t h e r e  and 
a i d ,  'Who s h o t  him?' and M r .  F o s t e r  s a i d ,  'John 

Grady d i d . '  And then  they  g o t  i n  t h e  c a r  and took 
o f f  and I s tayed  a t  t h e  scene and Mrs. F o s t e r  was 
t h e r e  and I asked h e r ,  'Now who d i d  you s e e  shoot-  
i n g ? '  And she  s a i d ,  ' I  saw John and Carolyn and 
they  were shoot ing  a t  h im. '"  

O f f i c e r  Wong of t h e  B i l l i n g s  P o l i c e  Department t e s t i f i e d  

t h a t  h e  and O f f i c e r  Spoer l  were downtown i n  a  p a t r o l  c a r  and 

heard a  d i s p a t c h  t h a t  a  shoot ing  had occur red  and t h e  s u s p e c t  i n  

the  shoot ing  was p u t  over  t h e  a i r  a s  John Grady, d r i v i n g  a  whi te  

over  b lue  Buick. O f f i c e r  Wong then  desc r ibed  t h e  o b s e r v a t i o n  of 

a c a r  which they  thought  might be t h e  suspec t  v e h i c l e ,  t h e  de- 

t a i l s  of t h e i r  p u r s u i t  of t h a t  v e h i c l e  and,  t h e i r  fo l lowing  t h e  

v e h i c l e  i n t o  a  c o r n f i e l d  where John Grady and Carolyn Grady were 

a r r e s t e d .  

A f t e r  t h e  p rosecu t ion  had r e s t e d  t h e  d i s t r i c t  c o u r t ,  i n  

chambers, informed defendant  t h a t  he was no t  r e q u i r e d  t o  t a k e  

che s t and  t h a t ,  i f  he d i d  n o t  t a k e  t h e  s t a n d  and t e s t i f y  i n  h i s  



own b e h a l f ,  no comment a s  t o  t h a t  cou ld  be made by t h e  county 

a t t o r n e y  i n  any way. That  t h e  S t a t e  w a s  o b l i g a t e d  t o  prove t h e  

charge  beyond a r ea sonab le  doubt even though he d i d  n o t  t e s t i f y  

and t h a t ,  on t h e  0 th9 r  hand, he d i d  have t h e  r i g h t  t o  t e s t i f y  on 

h i s  own behalf  b u t  would be s u b j e c t  t o  t h e  same type  of  c r o s s -  

examination a s  any o t h e r  w i tnes s .  A f t e r  having been s o  informed 

and a f t e r  c o n f e r r i n g  p r i v a t e l y  wi th  h i s  counse l ,  defendant  

e l e c t e d  t o  t e s t i f y .  The tes t imony of defendant ,  bo th  on d i r e c t  

and cross-examinat ion,  i s  r e p l e t e  wi th  admiss ions  t h a t  he g o t  o u t  

of  h i s  c a r  and s h o t  a t  t h e  group o f  people  i n  f r o n t  of Bubbles 

Whi te ' s  house t h a t  n i g h t .  Defendant, however, s t a t e s  t h a t  he 

s h o t  on ly  i n  se l f -defense ' , .  h i s  c a r  having been f i r e d  upon as he 

drove down t h e  s t r e e t .  He t h e n  stopped t h e  c a r  a t  t h e  i n t e r s e c -  

t i o n ,  g o t  o u t  of t h e  c a r ,  walked around t h e  c a r  f u l l y  exposed t o  

t h e  person o r  persons  who were f i r i n g  upon him. This  tes t imony 

on cross-examinat ion f a i r l y  summarizes h i s  tes t imony:  

"Q. Then what d i d  you do? A. I went back t o  t h e  
s i d e  of my c a r  t o  where I could look over and some 
more s h o t s  come and I f i r e d  a warning s h o t ,  I f i r e d  
i n  t h e  a i r  and then  I had t o  duck. 

"Q. A l l  r i g h t  now, you a r e  o u t  of t h e  c a r  w i th  
t h e  shotgun,  you f i r e  once i n  t h e  a i r .  Who d i d  
you shoot  a t  t h e  second t ime you f i r e d  t h e  sho t -  
gun? A.  I j u s t  f i r e d  i n  t h e  v i c i n i t y  of t h e  
crowd that- -but  low--I wasn ' t  t r y i n g  t o  h u r t  
anybody. 

I t * * *  

"Q. How many t i m e s  d i d  you shoot  a t  t h e s e  t h r e e  
people  s t and ing  t h e r e  on t h e  s idewalk wi th  t h e  
shotgun? A .  I b e l i e v e  it might have been tw ice .  
I t  might have been once. I d o n ' t  know. 

"Q. Now you have s h o t  once i n  t h e  a i r ,  tw ice  a t  
t h e  people  over  he re  wi th  t h e  s h o t  gun, once 
i n t o  t h e  c a r  and you p u t  t h e  shotgun away. A .  
Y e s .  

"Q. Did you s e e  whether o r  n o t  you had h i t  anybody 



when you s h o t  them w i t h  t h e  shotgun? A. No, 
I d i d  n o t  because  I was f i r e d  upon aga in .  

" * * *  

" 0 .  So now you were f i r e d  upon a g a i n .  A .  
Y e s .  

"Q. Okay, and t h i s  t ime how d i d  you g e t  t h e  
au tomat ic  r i f l e  o r  semi-automatic r i f l e  o u t ?  
A .  I t a k e  it o u t  of t h e  back s e a t .  

"Q.  Okay, now how many s h o t s  d i d  you f i r e  w i t h  
t h e  r i f l e ?  A.  F i r s t  s h o t  I f i r e d  w i t h  t h e  r i f l e  
was r i g h t  h e r e  i n  f r o n t  of t h e  c a r  and I wasn ' t - -  

"9. T h a t ' s  t h e  one t h a t  h i t  t h e  cement? A .  Y e s .  

"Q. Where was t h e  second s h o t  w i t h  t h e  r i f l e ?  
A.  I t  was f i r e d  towards  t h e  person  n e a r e s t  t o  
t h e  end ove r  h e r e ,  it tu rned  o u t  t o  be Ca lv in  
White. " 

The S t a t e ' s  c a s e  was wi thou t  t h e  t es t imony  of  Ca lv in  

White, t h e  i n j u r e d  p a r t y ,  and wi thou t  t h e  t es t imony  of  Will iam 

and S a l l y  F o s t e r ,  two pe r sons  a c t u a l l y  a t  t h e  scene  a t  t h e  t i m e  

af t h e  shoo t ing .  

John Grady was a r r e s t e d  and charged w i t h  t h e  crime of 

a s s a u l t  i n  t h e  f i r s t  deg ree ,  a  f e l o n y  under former s e c t i o n  9 4 -  

6 0 1 ,  R.C.M. 1 9 4 7 ,  t hen  i n  e f f e c t .  The j u r y  r e t u r n e d  a  v e r d i c t  

of g u i l t y  of t h e  crime of a s s a u l t  i n  t h e  second deg ree .  There- 

upon, de f endan t  was sen tenced  t o  a  t e r m  of  s i x  y e a r s  i n  t h e  Mont- 

ana S t a t e  P r i s o n .  

Defendant a p p e a l s  from t h a t  c o n v i c t i o n  and p r e s e n t s  two 

i s s u e s :  (1) Whether t h e  d i s t r i c t  c o u r t ' s  admiss ion  of  t h e  

hea r say  t es t imony  of  t h e  S t a t e ' s  w i t n e s s e s  t h a t  de f endan t  was 

the a s s a i l a n t  i s  r e v e r s i b l e  e r r o r ?  

( 2 )  Whether t h e  f a i l u r e  of  t h e  S t a t e  t o  produce c e r t a i n  

w i t n e s s e s ,  who may have been d i r e c t  p a r t i c i p a n t s  i n  t h e  a . f f r ay ,  

3sLabl i shed  t h e  d e f e n s e  of s e l f - d e f e n s e  and prec luded  d e f e n d a n t  

from be ing  conv ic t ed  of  t h e  crime of a s s a u l t ?  W e  answer each  

- 6 -  



q u e s t i o n  i n  t h e  nega t ive  and a f f i r m  t h e  judgment of t h e  d i s t r i c t  

c o u r t  . 
With r e s p e c t  t o  t h e  f i r s t  i s s u e ,  d e f e n d a n t ' s  p o s i t i o n  

i s  s t a t e d  i n  t h e s e  two sen tences  taken from h i s  b r i e f  t o  t h i s  

Court  : 

" B r i e f l y  s t a t e d ,  it i s  f e l t  t h a t  conv ic t ion  might 
n o t  have been had i f  t h e  defendant  had no t  e l e c t e d  
t o  t e s t i f y  and admit  t h a t  he had f i r e d  c e r t a i n  
s h o t s  t h a t  evening a t  M r .  White, u s ing  bo th  a 
r i f l e  and a  shotgun * * *. M r .  Grady v o l u n t a r i l y  
assumed t h e  s t and  b u t  p r i m a r i l y  h i s  reasons  f o r  
assuming t h e  s t and  were p r e d i c a t e d  on t h e  hearsay  
in t roduced  i n  t h e  c a s e  i n  c h i e f  * * *." 

Because of  t h e  view we t a k e  of  t h i s  appea l ,  we do n o t  examine 

t h e  i s s u e  of whether t h e  admission of t h e  tes t imony t o  t h e  e f f e c t  

t h a t  "John Grady d i d  i t "  was e r r o r .  S e c t i o n  95-2425, R.C.M. 

1947, p rov ides :  

"Any e r r o r ,  d e f e c t ,  i r r e g u l a r i t y  o r  va r i ance  
which does  n o t  a f f e c t  s u b s t a n t i a l  r i g h t s  s h a l l  
be d i s r ega rded .  " 

I t  i s  o f t e n  s a i d  t h a t  t h e  o b j e c t  of a  t r i a l  i s  a  s e a r c h  

f o r  t h e  t r u t h .  Defendant v o l u n t a r i l y  assumed t h e  s t a n d .  H i s  

admiss ions  i n  h i s  tes t imony c l e a r l y  e s t a b l i s h  beyond a reason-  

a b l e  doubt t h a t  he was t h e  person f i r i n g  a t  "Bubbles1' White on 

t h e  n i g h t  i n  ques t ion .  Thus t h e  e r r o r ,  i f  any,  i n  admi t t i ng  t h e  

tes t imony t h a t  "John Grady d i d  it" when viewed i n  l i g h t  of t h e  

tes t imony a s  a  whole, d i d  n o t  a f f e c t  t h e  s u b s t a n t i a l  r i g h t s  of  

defendant  and i s  p rope r ly  d i s r ega rded .  

Admitt ing f o r  t h e  moment t h e  S t a t e ' s  tes t imony t h a t  

"John Grady d i d  i t "  may have prompted defendant  t o  t a k e  t h e  s t a n d ,  

a l though  t h e  r eco rd  does  n o t  show t h i s ,  such f a c t  does  n o t  

e n t i t l e  defendant  t o  have h i s  tes t imony d i s r ega rded  should e r r o r  

be found. Defendant a p p a r e n t l y  a s k s  t h i s  Court  t o  e s t a b l i s h  a  

r u l e  of  law which would a l l ow t h e  defendant  t o  enumerate eve ry  

conce ivab le  s p e c i f i c a t i o n  of e r r o r  he could t h i n k  of  and s t a t e  

t h a t  because of such e r r o r  he was compelled t o  t a k e  t h e  s t and  i n  



n i r  own b e h a l f .  Then, upon a p p e a l ,  i f  t h i s  Cour t  found t h a t  

any of  t h o s e  s p e c i f i c a t i o n s  o f  e r r o r  had m e r i t ,  t h e  d e f e n d a n t  

would be e n t i t l e d  t o  have h i s  t e s t i m o n y  d i s r e g a r d e d .  T h i s  

Cour t  w i l l  n o t  e s t a b l i s h  such  a  r u l e  of law. 

D e f e n d a n t ' s  second i s s u e  may be  summarily answered.  

He c o n t e n d s  t h a t  by h i s  p l e a  o f  s e l f - d e f e n s e  he had i n  e f f e c t  

a d m i t t e d  t h e  d o i n g  o f  c e r t a i n  a c t s ;  t h a t  t h e  p r o s e c u t i o n  s h o u l d  

t n e n  have been compelled t o  p r e s e n t  t h e  w i t n e s s e s ,  namely 

"Bubbles'  White and t h e  F o s t e r s ,  t o  v i t i a t e  such p l e a ,  and t h a t  

s i n c e  none o f  t h e  e v i d e n c e  p r e s e n t e d  by t h e  S t a t e  c o u l d  v i t i a t e  

t h e  p l e a ,  it shou ld  be  deemed e s t a b l i s h e d  and t h e  d i s t r i c t  c o u r t  

shou ld  have d i r e c t e d  a  v e r d i c t  of a c q u i t t a l .  The law i n  Montana 

i s  t h a t  a l t h o u g h  t h e  burden o f  p e r s u a s i o n  remains  on t h e  S t a t e ,  

i n  o r d e r  t o  a v a i l  h imse l f  o f  t h e  a f f i r m a t i v e  d e f e n s e  o f  s e l f -  

d e f e n s e ,  t h e  d e f e n d a n t  h a s  t h e  burden of  p roduc ing  s u f f i c i e n t  

ev idence  on t h e  i s s u e  t o  r a i s e  a  r e a s o n a b l e  doub t  o f  h i s  g u i l t .  

S t a t e  v .  ~ e a k k ~ ,  4 4  Mont. 354,  366, 120 P .  234; S t a t e  v .  Powel l ,  

54  Mont. 217, 220, 169 P .  46. 

The judgment i s  a f f i r m e d .  

We concur :  

Chief  J u s t i c e  

................................ 
J u s t i c e s  



Mr. Justice Frank I. Haswell and Mr. Justice Gene B. Daly 
specially concurring: 

We concur in affirming the conviction, but feel the 

majority opinion contains an error of law to which this special 

concurring opinion is directed. 

The defendant contends that he was prejudiced "by the 

Court's allowing the hearsay testimony of Officer Knutson that 

the defendant was the assailant". The majority hold the admis- 

sion of this testimony "harmless error". In our view, the ad- 

mission of this testimony is no error at all as the testimony is 

clearly admissible. 

The testimony of Officer Knutson that upon his arrival 

at the scene of the shooting Mr. Foster stated that defendant 

had shot the victim is admissible as a "verbal act", a well 

recognized exception to the hearsay rule. See Wharton's Crim- 

inal Evidence, 13th Ed., Vol. 2, Sec. 274. The fact the state- 

ment was made, irrespective of its truth or falsity, is relevant. 

It serves to show the sequence of events immediately following 

the shooting; in particular it explains why police activity had 

focused on defendant and why police subsequently apprehended him. 

Without this information, the jury would be left in the dark 

concerning the chase and subsequent arrest of defendant. 

Judge Wilson clearly limited the testimony to this purpose: 

"Overruled, I am going to allow the witness to 
answer but again I caution the Jury don't allow 
the answer to affect your determination of guilt 
or innocence of this defendant. It's only for 
the purpose of establishing the sequence of 
events. " 

Hence, the testimony was clearly admissible; no error 

was committed; and the "harmless error" rule is not involved. 

Justices k 


