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M r .  J u s t i c e  Wesley C a s t l e s  d e l i v e r e d  t h e  Opinion o f  t h e  C o u r t .  

T h i s  i s  a n  a p p e a l  by d e f e n d a n t  M a r l i n  Kols tad  from a  

judgment of t h e  d i s t r i c t  c o u r t ,  Yel lowstone  County, r e n d e r e d  

upon a  j u r y  v e r d i c t ,  c o n v i c t i n g  him of  b u r g l a r y  i n  t h e  f i r s t  

d e g r e e .  

On August 1 9 ,  1973,  a t  a p p r o x i m a t e l y  12:30 a.m., o f f i c e r s  

of  t h e  B i l l i n g s  P o l i c e  Department responded t o  an  a l a r m  a t  t h e  

C a r l  Wiseman and Sons ,  I n c .  warehouse. Upon a r r i v i n g  a t  t h e  

warehouse,  t h e y  found a 1 1  d o o r s  s e c u r e  e x c e p t  f o r  t h e  d o o r  on 

t h e  e a s t  s i d e .  They e n t e r e d  t h e  b u i l d i n g  by t h i s  door  and found 

t h e  b u i l d i n g  d a r k  i n s i d e .  I n s i d e  t h e  d o o r  t h e y  found a  b o l t  

c u t t e r  and a  s e v e r e d  pad lock .  These two i t e m s  were e n t e r e d  i n t o  

e v i d e n c e .  The l i g h t s  were t u r n e d  on and a  s y s t e m a t i c  s e a r c h  of  

t h e  b u i l d i n g  was conduc ted .  The s e a r c h  r e v e a l e d  Rober t  Johnson 

and d e f e n d a n t  l y i n g  b e n e a t h  a  t r u c k  parked i n  t h e  warehouse.  

There was beer i n  t h e  hand o f  each  o f  t h e  p a r t i e s .  N e i t h e r  o f  

t h e s e  men were employees o f  Wiseman and Sons ,  n o r  d i d  t h e y  e n t e r  

t h e  warehouse w i t h  p e r m i s s i o n  of  any employee. Test imony a t  

t r i a l  i n d i c a t e d  o n l y  Johnson and d e f e n d a n t  were a t  t h e  s c e n e  when 

t h e  o f f i c e r s  a r r i v e d  and t h e r e  was no e v i d e n c e  of  o t h e r s  b e i n g  

p r e s e n t  e i t h e r  b e f o r e  o r  a f t e r  t h e  o c c u r r e n c e .  

Although d e f e n d a n t  d i d  n o t  t e s t i f y ,  h i s  v e r s i o n  o f  what 

o c c u r r e d  was set  f o r t h  i n  S t a t e ' s  E x h i b i t  No. 1 2 ,  a n  uns igned  

s t a t e m e n t ,  t h e  c o n t e n t s  o f  which w e r e  r e a d  t o  t h e  j u r y  by a  

p o l i c e  o f f i c e r  f o r  t h e  c i t y  of  ~ i l l i n g s .  The s t a t e m e n t  i n d i c a t e d  

t h a t  Bob Johnson,  h i s  w i f e ,  Sandy Wirtman, and d e f e n d a n t  w e r e  

i n  J o h n s o n ' s  home when t h e y  hea rd  a  n o i s e  and n o t i c e d  t h e  wind- 

s n i e l d  o f  J o h n s o n ' s  c a r  had been broken.  They s t a r t e d  i n  p u r s u i t  

01 t h e  supposed v a n d a l s  when t h e y  saw them r u n  i n t o  t h e  warehouse.  

'l'he door  be ing  open,  Johnson and d e f e n d a n t  pursued them i n t o  t h e  

warehouse. A s  t h e y  were a b o u t  t o  l e a v e ,  t h e y  s a w  p o l i c e  c a r s  



o u t s i d e  and h id  t o  p reven t  d i s cove ry  of t h e i r  p resence  t h e  

premises .  No f u r t h e r  tes t imony o r  ev idence  was p re sen ted  t o  

subs t a n t i a t e  t h i s  exp lana t  i o n .  

I n  h i s  opening s t a t emen t  t o  t h e  j u r y ,  t h e  p rosecu to r  

made t h e  fo l lowing  comment which i s  a l l e g e d  by defendant  t o  be 

p r e j u d i c i a l ,  r e v e r s i b l e  e r r o r :  

"You w i l l  hear  t h i s  o f f i c e r ,  a long  w i t h  o t h e r s ,  
t e s t i f y  t o  t h i s ,  t h a t  i n s i d e  t h e  b u i l d i n g  they  
found t h e  lock  from t h e  b u i l d i n g ,  c u t ,  l y i n g  
on t h e  f l o o r ,  and t h e r e  w i l l  be a photograph 
of it. Near t h e  lock  was a  s e t  of b o l t  c u t t e r s  
and t h e  b o l t  c u t t e r s  had t h e  l e t t e r s  S. M.  on 
them. You w i l l  h ea r  one of  t h e  o f f i c e r s  test- 
i f y  t h a t  i n  t h e  pickup t r u c k ,  which was r e g i s -  
t e r e d  t o  t h e  o t h e r  man under t h e  t r u c k ,  i n s i d e  
t h e  b u i l d i n g ,  was a  s e t  of  p i p e  c u t t e r s  wi th  
t h e  same i n i t i a l s ,  S.M." 

During t h e  cou r se  of t h e  t r i a l ,  t h e  p rosecu to r  made an  

o f f e r  of proof t o  t h e  e f f e c t  t h a t  t h e  B i l l i n g s  p o l i c e  o f f i c e r  

on t h e  s t a n d  would t e s t i f y  t h a t  he looked i n t o  a  pickup t r u c k  

parked approximately  2 Q Q  ya rds  from t h e  warehouse and t h a t  he 

observed i n  p l a i n  view a  s e t  of p i p e  c u t t e r s ,  stamped w i t h  t h e  

i n i t i a l s  S.M. The o f f e r  of proof f u r t h e r  s t a t e d  t h a t  o t h e r  

w i tnes ses  would t e s t i f y  t h a t  t h i s  i s  t h e  same manner i n  which 

t o o l s  belonging t o  Swain & Morris  a r e  marked and t h a t  t h i s  pickup 

was r e g i s t e r e d  t o  M r .  Johnson. The d i s t r i c t  c o u r t  excluded any 

evidence t h a t  t h i s  was t h e  manner i n  which Swain & Morris  stamp 

t h e i r  t o o l s  b u t ,  wi th  t h e  proper  founda t ion  a s  t o  t h e  ownership 

of t h e  pickup,  would a l l o w  t h e  p ipe  c u t t e r s  t o  be admi t ted  i n  

evidence and t o  be examined by t h e  j u ry .  The S t a t e  f a i l e d  t o  

e s t a b l i s h  t h i s  founda t ion  and, a s  a  r e s u l t ,  t h e  evidence was 

n o t  p re sen ted  t o  t h e  j u ry .  

This  appea l  p r e s e n t s  a  s i n g l e  i s s u e ,  namely, whether 

f a i l u r e  of t h e  S t a t e  t o  p r e s e n t  ev idence  r e f e r r e d  t o  i n  i t s  

opening s ta tement  c o n s t i t u t e s  r e v e r s i b l e ,  p r e j u d i c i a l  e r r o r  

war ran t ing  a  new t r i a l ?  W e  hold t h a t  it does  no t .  



T h i s  Cour t  on two p r e v i o u s  o c c a s i o n s  d i s c u s s e d  t h i s  

v e r y  i s s u e :  S t a t e  v .  Zachrneier, 1 5 1  Mont. 256, 263, 4 4 1  P.2d 

7 3 7 ,  741; S t a t e  v .  Ruona, 159 Mont. 507, 513, 499 P.2d 797,  800. 

I n  Zachmeier,  a  p r o s e c u t i o n  f o r  murder ,  t h e  coun ty  a t t o r n e y ,  i n  

h i s  opening s t a t e m e n t ,  made a  d e t a i l e d  r e c i t a t i o n  o f  a n  admiss ion  

of  g u i l t  made by t h e  d e f e n d a n t ,  which i n c l u d e d :  

" ' I  t h e n  grabbed a  s i l k  s t o c k i n g  and t i e d  it 
around h e r  t h r o a t .  I w a s n ' t  s u r e  s h e  was dead and 
I k e p t  l i s t e n i n g  f o r  a  h e a r t  b e a t .  I c o u l d  n o t  b e  
s u r e  s h e  was dead s o  I went i n t o  t h e  k i t c h e n  and 
g o t  a  b u t c h e r  k n i f e  and pushed it i n t o  h e r  h e a r t .  
I l i s t e n e d  f o r  a  h e a r t  b e a t  and f e l t  h e r  p u l s e .  I 
was s u r e  s h e  was dead s o  I l e f t  t h e  house g o t  i n t o  
my c a r  and went t o  t h e  Lobby Lounge * * *. ' "  

The a d m i s s i o n ,  however, was found t o  be c o n s t i t u t i o n a l l y  d e f e c -  

t l v e .  T h i s  C o u r t  r e c o g n i z e d  t h e  h i g h l y  p r e j u d i c i a l  n a t u r e  of  

t h i s  t y p e  o f  s t a t e m e n t  and remanded f o r  a  new t r i a l .  

I n  Ruona, a  p r o s e c u t i o n  f o r  c r i m i n a l  p o s s e s s i o n  o f  danger -  

o u s  d r u g s ,  t h e  p r o s e c u t i o n  made r e f e r e n c e  i n  i t s  open ing  s t a t e -  

rnent t o  t h e  j u r y  t o  t h e  e f f e c t  t h a t  d r u g s  had been found a t  805 

S .  2 7 t h  S t r e e t .  Throughout t h e  t r i a l ,  t h e  S t a t e  made r e p e a t e d  

a t t e m p t s  t o  i n t r o d u c e  e v i d e n c e  c o n c e r n i n g  t h e  house ,  which was 

c h a r a c t e r i z e d  a s  a  "h ippy pad" .  T h i s  C o u r t  found t h e r e  was a  

f a i l u r e  o f  proof  by t h e  S t a t e  of a  r e l a t i o n s h i p  between de fend-  

a n t  and t h e  named p r e m i s e s .  The Cour t  a f f i r m e d  t h e  c o n v i c t i o n  

s t a t i n g  t h e  t es t  was: 

" ' I s  t h e r e  a  r e a s o n a b l e  p o s s i b i l i t y  t h a t  t h e  i n -  
a d m i s s i b l e  e v i d e n c e  might  have c c n t r i b u t e d  t o  t h e  
c o n v i c t i o n ?  ' " 

I n  t h e  i n s t a n t  a p p e a l ,  d e f e n d a n t  f a i l e d  t o  o b j e c t  t o  

t h e s e  opening remarks .  The d i s t r i c t  c o u r t  s p e c i f i c a l l y  i n s t r u c -  

t e d  t h e  j u r y ,  p r i o r  t o  open ing  s t a t e m e n t s ,  t h a t  it  was t o  d i s -  

r e g a r d  any s t a t e m e n t s  of  c o u n s e l  n o t  s u p p o r t e d  by t h e  e v i d e n c e  

and it was o n l y  t o  c o n s i d e r  t h e  t e s t i m o n y  o f  t h e  w i t n e s s e s  upon 

the w i t n e s s  s t a n d  and such  e x h i b i t s  a s  were a d m i t t e d  i n  e v i -  

dence .  The j u r y  was reminded of t h i s  i n s t r u c t i o n  a t  t h e  c l o s e  



of t h e  t r i a l ,  and t h e  w r i t t e n  i n s t r u c t i o n  went t o  t h e  j u ry  

room. Except f o r  t h e  one sen t ence  i n  t h e  opening s t a t emen t ,  

no f u r t h e r  comment r ega rd ing  t h e  p i p e  c u t t e r s  was made w i t h i n  

t h e  hea r ing  o f  t h e  j u ry .  

The opening remarks of  t h i s  c a s e  do n o t  compare t o  t h e  

g r a v i t y  o f  t h e  remarks i n  Zachmeier. Therefore ,  w e  hold t h i s  

r e f e r e n c e  i n  t h e  opening s t a t emen t  was n o t  of  such a  n a t u r e  

as t o  c o n t r i b u t e  t o  d e f e n d a n t ' s  conv ic t ion .  

The judgment of  t h e  t r i a l  c o u r t  i s  a f f i rmed .  

W e  concur :  .t 
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