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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

This  i s  an appea l  from a  summary judgment g ran ted  by t h e  

d i s t r i c t  c o u r t ,  G a l l a t i n  County, i n  f avo r  of de fendan t s ,  respond- 

e n t s  he re .  

Appel lan ts  a r e  r e s i d e n t s  of G a l l a t i n  County. Respond- 

e n t s  a r e  L . D . W .  Anderson, t hen  s h e r i f f  of G a l l a t i n  County and 

t h r e e  deputy s h e r i f f s  of t h a t  county.  On J u l y  2 3 ,  1967, a 

s e a r c h  war ran t  was i s sued  a t  t h e  r e q u e s t  of  t h e  Bozeman c h i e f  

of p o l i c e  and a t  t h e  d i r e c t i o n  of t h e  G a l l a t i n  County a t t o r n e y ,  

by a  j u s t i c e  of t h e  peace,  d i r e c t i n g  respondents  and peace 

o f f i c e r s  t o  s ea rch  t h e  home of  a p p e l l a n t s  Norman S t rung  and 

Pr i sc i l l a  Strung.  Respondents had no th ing  t o  do wi th  t h e  inves-  

t i g a t i v e  work p repa ra to ry  t o  r e q u e s t i n g  t h e  s ea rch  war ran t ,  nor  

d i d  t h e y  p a r t i c i p a t e  i n  any way i n  o b t a i n i n g  t h e  war ran t .  It  

was l a t e r  determined t h a t  t h e  s e a r c h  war ran t  was e r roneous ly  

ob ta ined  from a  j u s t i c e  of t h e  peace,  n o t  from t h e  d i s t r i c t  c o u r t .  

Respondents'  d e p o s i t i o n s  r e v e a l  t hey  were accompanied by 

t h e  county a t t o r n e y  and h i s  s t a f f  a long  w i t h  c i t y  policemen i n  

two s e a r c h e s  f o r  d rugs .  None of respondents ,  though p r e s e n t ,  

d i d  any of t h e  a r r e s t i n g  of i n d i v i d u a l s  involved b u t  a p p e l l a n t  

S t rungs  were imprisoned a t  t h e  county j a i l  where t hey  were he ld  

f o r  s e v e r a l  days  u n t i l  b a i l  could be a r ranged  a t  t h e  d i r e c t i o n  

of t h e  county a t t o r n e y .  Appel lan ts  were charged wi th  t h e  pos- 

s e s s i o n  of dangerous d rugs ,  which charge  was d i smissed  by t h e  

county a t t o r n e y  on October 2 1 ,  1967. T h e r e a f t e r  a p p e l l a n t s  

brought  s u i t  a g a i n s t  respondents  f o r  f a l s e  a r r e s t  and f a l s e  i m -  

prisonment.  

The s o l e  i s s u e  he re  i s  whether o r  n o t  t h e  d i s t r i c t  c o u r t  

e r r e d  i n  g r a n t i n g  respondents '  motion f o r  summary judgment. 

Appel lan ts  n o t e  t h a t  t h e  war ran t  involved was i s s u e d  pur-  

s u a n t  t o  s e c t i o n  54-112, R.C.M. 1947 ( s i n c e  r e p e a l e d ) .  That  



~ c a t u t e  w a s  a unique  s t a t u t e  governing t h e  i s s u a n c e  o f  s e a r c h  

wi l r rants  i n  n a r c o t i c  c a s e s .  I t  p rov ided  i n  p a r t :  

" I f  upon t h e  sworn compla in t  o f  any p e r s o n ,  it 
s h a l l  be made t o  appear  t o  any judge  o f  t h e  d i s -  
t r i c t  c o u r t  t h a t  t h e r e  i s  p r o b a b l e  c a u s e  t o  
b e l i e v e  t h a t  n a r c o t i c  d r u g s  a r e  b e i n g  * * * k e P t  
c o n t r a r y  t o  law, such  judge s h a l l  * * * i s s u e  a  
w a r r a n t  d i r e c t e d  t o  any peace  o f f i c e r  i n  t h e  
c o u n t y  commanding him t o  s e a r c h  t h e  p remises  
l e s i g n e d  and d e s c r i b e d  i n  such  c o m p l a i n t  and 
w a r r a n t ,  and t o  s e i z e  a l l  n a r c o t i c  d r u g s  t h e r e  
found * * *. No w a r r a n t  s h a l l  i s s u e  t o  s e a r c h  
a p r i v a t e  dwel-ling occup ied  a s  such  * * * . "  

A p p e l l a n t s  a r g u e  t h a t  from t h e  v e r y  f a c e  o f  t h e  w a r r a n t ,  

it w a s  obv ious  t h e  j u s t i c e  o f  t h e  peace  had exceeded h i s  j u r i s -  

d i c t i o n  i n  i s s u i n g  t h e  w a r r a n t  and t h a t  r e s p o n d e n t  peace  o f f i c e r s  

were bound t o  know t h a t  such  a s e a r c h  w a r r a n t  was v o i d  and t h a t  

i f  t h e y  execu ted  t h e  same t h e y  d i d  s o  a t  t h e i r  p e r i l .  Having 

been p l a c e d  i n  j a i l ,  a p p e l l a n t s  a r g u e  t h e  o n l y  d e f e n s e  t o  t h i s  

a c t i o n  o f  f a l s e  imprisonment was t h a t  it was done (1) based on 

t h e  a d v i c e  o f  t h e  coun ty  a t t o r n e y  and ( 2 )  p u r s u a n t  t o  a  s e a r c h  

w a r r a n t ,  and t h e s e  a r e  q u e s t i o n s  o f  f a c t  s o  summary judgment 

shou ld  n o t  have  i s s u e d .  

F i r s t ,  w e  n o t e  t h e  s e a r c h  w a r r a n t  w a s  v a l i d  on i t s  f a c e  

a s  t o  t h e  r e s p o n d e n t  peace  o f f i c e r s  when it was shown t o  them 

by t h e  coun ty  a t t o r n e y  when h e  o r d e r e d  them t o  a s s i s t  i n  t h e  

s e a r c h .  I t  was n o t  u n t i l  o v e r  a  y e a r  and a h a l f  l a t e r  when t h i s  

C o u r t  i n  S t a t e  v .  Langan, 1 5 1  Mont. 558, 445 P.2d 565, h e l d  t h a t  

o n l y  a  d i s t r i c t  c o u r t  judge  c o u l d  i s s u e  a  s e a r c h  w a r r a n t  f o r  

n a r c o t i c s ,  t h a t  t h e  v a l i d i t y  of t h e  s e a r c h  w a r r a n t  i n  t h e  i n s t a n t  

case w a s  de te rmined .  I t  i s  t h i s  C o u r t ' s  o p i n i o n  t h a t  it would 

p u t  t o o  g r e a t  a  burden on law enforcement  o f f i c e r s  t o  make them 

s u b j e c t  t o  damages e v e r y  t i m e  t h e y  m i s c a l c u l a t e d  i n  what a  c o u r t  

of l a s t  r e s o r t  would d e t e r m i n e  c o n s t i t u t e d  a n  i n v a s i o n  of  con- 

s t i t u t i o n a l  r i g h t s .  

Under a  f a c t  s i t u a t i o n  s i m i l a r  t o  t h e  i n s t a n t  c a s e ,  t h e  



f e d e r a l  c o u r t  i n  Daly v .  Pedersen,  278 F.Supp. 88, 93, (D.Minn. 

1967) had t h i s  t o  say  r ega rd ing  a c i v i l  r i g h t s  a c t i o n  a g a i n s t  two 

s h e r i f f ' s  o f f i c e r s :  

" ' I t  would r e q u i r e  law enforcement o f f i c e r s  t o  
respond i n  damages every t i m e  t h e y  misca l cu l a t ed  
i n  regard  t o  what a  c o u r t  of  l a s t  r e s o r t  would 
determine c o n s t i t u t e d  an invas ion  of c o n s t i t u -  
t i o n a l  r i g h t s ,  even where, a s  he re ,  a t r i a l  judge-- 
more l ea rned  i n  t h e  law than  a p o l i c e  o f f i c e r - -  
he ld  t h a t  no such v i o l a t i o n  occur red .  

" 'So  long a s  t h e  d e f e n d a n t ' s  conduct  stemmed 
from h i s  r ea sonab le  b e l i e f  a s  t o  t h e  r e q u i r e -  
ments of t h e  law and was n o t  unreasonable  i n  any 
o t h e r  way, he cannot  be he ld  responsible--under  
t h e  s t anda rd  of l i a b i l i t y  set f o r t h  i n  Monroe v .  
Pape--for t h e  d e p r i v a t i o n  of p l a i n t i f f ' s  r i g h t s .  
"No one has  a  c o n s t i t u t i o n a l  r i g h t  t o  be f r e e  
from a  law o f f i c e r ' s  honest  misunders tanding of 
t h e  law o r  f a c t s  i n  making an a r r e s t q 1 .  [ C i t i n g  
ca se ]  Thus, t h e  a c t i o n  of a  p o l i c e  o f f i c e r  
oannot be t o r t i o u s  when t h e  o f f i c e r  proceeds  on 
t h e  b a s i s  of h i s  r ea sonab le ,  good f a i t h  under- 
s t and ing  of  t h e  law and does  n o t  a c t  wi th  un- 
reasonable  v i o l e n c e  o r  s u b j e c t  t h e  c i t i z e n  t o  
unusual  i n d i g n i t y .  The f a c t s  a l l e g e d  i n  t h e  com- 
p l a i n t  demonstra te  conc lus ive ly  t h a t  t h e  defend- 
a n t  could n o t  reasonably  have f o r s e e n  t h a t  a  
d e p r i v a t i o n  of c o n s t i t u t i o n a l  r i g h t s  might have 
r e s u l t e d  from h i s  conduct .  Under such circum- 
s t a n c e s ,  t h e  complaint  must be d i s m i s s e d . ' "  

See a l s o :  Har r i  v .  I s a a c ,  111 Mont. 152,  107 P.2d 137; Wheeler 

v.  Moe, 163 Mont. 154,  515 P.2d 679, 30 St.Rep. 985; Meinecke v .  

McFarland, 122 Mont. 515, 206 P.2d 1 0 1 2 .  

Here, t h e  s e a r c h  war ran t  was prepared  and ob ta ined  by 

t h e  county a t t o r n e y ;  s e r v i c e  w a s  n o t  made by respondents  though 

t h e y  p a r t i c i p a t e d  i n  t h e  r a i d ;  they  were n o t  involved i n  a p p e l l a n t s '  

a r r e s t  a l though  respondent  Anderson, as s h e r i f f ,  was s t a t u t o r i l y  

bound t o  hold a p p e l l a n t s  i n  j a i l  u n t i l  t h e y  made bond. 

There being no genuine i s s u e  a s  t o  any m a t e r i a l  f a c t  w e  

f i n d  t h e  d i s t r i c t  c o u r t  p rope r ly  gran ted  summary judgment. 



Justices 


