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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an  appea l  by de fendan t - f a the r  from a  judgment 

da t ed  August 7 ,  1974, of t h e  d i s t r i c t  c o u r t ,  Park County, denv- 

i n g  h i s  p e t i t i o n  f o r  a  l e g a l  change of cus tody  from t h e  mother. 

The p a r t i e s  were marr ied approximately  seven and one h a l f  

y e a r s  and a t  t h e  t ime of t h e  d i v o r c e  on A p r i l  4 ,  1972, t h e r e  was 

one i s s u e  of t h e  marr iage a  daughter  Whitney, age  3  y e a r s .  The 

p a r t i e s  en t e red  i n t o  a  vo lun ta ry  p r o p e r t y  s e t t l e m e n t  and cus tody  

agreement and t h i s  agreement was f i l e d  wi th  t h e  c o u r t  and made 

a  p a r t  of t h e  judgment which was g ran ted  by d e f a u l t  t o  p l a i n t i f f -  

wi fe .  Custody of t h e  minor c h i l d  was p laced  wi th  t h e  mother and 

provided l i b e r a l  v i s i t a t i o n  t o  t h e  f a t h e r ;  w i t h  two months t e m -  

porary  cus tody  t o  t h e  f a t h e r  du r ing  t h e  summer months of June ,  

J u l y  and August each y e a r ,  wi th  t h e  same l i b e r a l  v i s i t a t i o n  

p r i v i l e g e s  t o  t h e  mother du r ing  t h e  f a t h e r ' s  custody.  I n  a d d i t i o n ,  

t h e r e  were p r o v i s i o n s  f o r  custody on h o l i d a y s .  

I n  t h e  summer 1972, t h e  c h i l d  r e s i d e d  wi th  t h e  mother 

who was a t t e n d i n g  summer school  i n  Bozeman. The mother al lowed 

t h e  f a t h e r ,  who a l s o  l i v e d  i n  Bozeman, f r e q u e n t  v i s i t a t i o n .  

I n  t h e  f a l l  1972, t h e  mother moved t o  Gardiner ,  Montana 

t o  t a k e  a  t e a c h i n g  p o s i t i o n .  During t h e  f o o t b a l l  season  whenever 

t h e  Bobcats had a  home game, t h e  mother brought  t h e  c h i l d  t o  

Bozeman and al lowed her  t o  s t a y  wi th  t h e  f a t h e r  f o r  t h e  weekend. 

During t h a t  school  y e a r ,  t h e  f a t h e r  t r a v e l e d  t o  Gardiner two o r  

t h r e e  t i m e s  t o  v i s i t  t h e  c h i l d .  

I n  t h e  summer 1973, t h e  c h i l d  r e s i d e d  wi th  t h e  f a t h e r  

f o r  approximately two months a s  provided i n  t h e  d i v o r c e  dec ree .  

She t h e n  accompanied her  mother t o  Iowa f o r  two o r  t h r e e  weeks 

t o  v i s i t  her  materna l  g randparen ts .  

During t h i s  t i m e  bo th  p a r e n t s  had become concerned about  

t h e  c h i l d .  She had become q u i t e  shy around people  and seemed t o  be 



having emotional  t r o u b l e s  which were n o t  improving, bu t  r a t h e r  

seemed t o  be g e t t i n g  o u t  of hand. A f t e r  c o n s u l t i n g  wi th  p ro fe s -  

s i o n a l  people  and t h e  Un ive r s i t y  School o f f i c i a l s ,  bo th  p a r e n t s  

agreed i n  September 1973, t h a t  t h e  c h i l d  should s t a y  wi th  t h e  

f a t h e r  i n  Bozeman and a t t e n d  t h e  c h i l d  development c e n t e r  spon- 

sored  by Montana S t a t e  Un ive r s i t y .  This  program i s  b a s i c a l l y  a  

nu r se ry  school  designed t o  t e a c h  young c h i l d r e n  t o  r e l a t e  w i t h  

o t h e r  c h i l d r e n .  The c h i l d  was e n r o l l e d  i n  t h e  school  and d i d  

very  we l l .  

A t  t h e  end of  f a l l  q u a r t e r ,  t h e  mother wanted t h e  c h i l d  

back b u t  allowed her  t o  con t inue  i n  t h e  school  a f t e r  t a l k i n g  t o  

h e r  t e a c h e r  who encouraged t h e  mother t o  keep t h e  c h i l d  i n  t h e  

school .  The mother a g a i n  a t tempted t o  g e t  t h e  c h i l d  back a t  

t h e  end of  w in t e r  q u a r t e r ,  b u t  gave up a f t e r  being th rea t ened  

wi th  l e g a l  a c t i o n  by t h e  f a t h e r .  I n  May 1974, t h e  f a t h e r  p e t i -  

t i o n e d  f o r  t h e  custody of h i s  daughte r ,  Whitney. The c o u r t  r e -  

fused  t o  award him custody.  A t  t h e  end of t h e  school  t e r m ,  t h e  

mother was served wi th  a  r e s t r a i n i n g  o r d e r  i s sued  t o  p reven t  her  

from ga in ing  custody u n t i l  t h e  i n s t a n t  appea l  was completed. 

The mother remarr ied  on June 1 5 ,  1974. H e r  husband i s  a  

F a c i l i t i e s  Planning Engineer w i th  Mountain B e l l  Telephone Com- 

pany, permanently ass igned  t o  Cheyenne, Wyoming. The couple  has  

purchased a two bedroom home. The new husband 's  e a r n i n g s  a r e  

$14,500 pe r  annum. He has  t h r e e  c h i l d r e n  by a  p rev ious  marr iage  

and pays $225 per  month c h i l d  suppor t .  

On appea l ,  t h e  f a t h e r  cha l l enges  t h e  c o n s t i t u t i o n a l i t y  of 

s e c t i o n  91-4515(2),  R.C.M. 1947, which provides  i n  essence  t h a t  a 

c h i l d  of t ende r  y e a r s ,  eve ry th ing  e l s e  being equa l  between t h e  

two p a r e n t s ,  should be awarded t o  t h e  mother. He a l s o  a t t a c k s  

s e c t i o n  21-137, R.C.M. 1947, a s  u n c o n s t i t u t i o n a l .  That  s e c t i o n  

prov ides  t h e  wife  may be awarded a t t o r n e y  f e e s  from t h e  husband. 



There i s  no l i k e  p rov i s ion  f o r  t h e  husband. The f a t h e r  contends  

t h a t  bo th  s t a t u t e s  d i s c r i m i n a t e  on t h e  b a s i s  of s ex  i n  v i o l a t i o n  

of A r t i c l e  11, Sec. 4 ,  1 9 7 2  Montana C o n s t i t u t i o n  and t h e  F i f t h  

and Four teen th  Amendments t o  t h e  United S t a t e s  C o n s t i t u t i o n .  

The c o n s t i t u t i o n a l  q u e s t i o n s  p re sen ted  f o r  review w e r e  

n o t  r a i s e d  i n  t h e  t r i a l  c o u r t  and were n o t  c e r t i f i e d  t o  t h i s  Court  

a s  i s  r e q u i r e d  by Rule 38, M.R.App.Civ.P., t h e r e f o r e  t h e r e  w a s  no 

n o t i c e  t o  t h e  a t t o r n e y  g e n e r a l .  The a t t o r n e y  g e n e r a l  must be 

g iven  an  oppor tun i ty  under Rule 38 t o  appear  i n  de fense  of l e g i s -  

l a t i v e  a c t s  which a r e  cha l lenged  on c o n s t i t u t i o n a l  grounds. 

The f a t h e r ' s  f i n a l  i s s u e  i s  "Did t h e  t r i a l  judge abuse 

h i s  d i s c r e t i o n  i n  f a i l i n g  t o  modify t h e  d e c r e e  of d i v o r c e  t o  award 

cus tody  of  t h e  minor c h i l d  of t h e  p a r t i e s  t o  defendant  husband?" 

The f a t h e r  a rgues  t h e r e  has  been a  s i g n i f i c a n t  change of 

c i rcumstances  s i n c e  t h e  o r i g i n a l  d i v o r c e  d e c r e e  which war ran t s  t h e  

change of  custody of Whitney from t h e  mother t o  t h e  f a t h e r .  How- 

e v e r ,  t h e  d i s t r i c t  c o u r t  i n  i t s  f i n d i n g s  of f a c t  No. I X  s t a t e d :  

"That t h e r e  has  been no m a t e r i a l  chanse of c i r -  
d 

cumstances war ran t ing  a  mod i f i ca t ion  of t h e  
dec ree .  I' 

I n  i t s  conc lus ion  of  l a w  I ,  t h e  c o u r t  s t a t e d :  

"That no m a t e r i a l  change of c i rcumstances  e x i s t s  
t h a t  warrant  a  mod i f i ca t ion  of t h e  o r i g i n a l  
d e c r e e ,  and t h a t  it i s  f o r  t h e  b e s t  i n t e r e s t s  
of  t h e  minor c h i l d  t h a t  she  remain i n  t h e  cus tody  
of her  mother,  s u b j e c t  t o  t h e  v i s i t a t i o n  and 
summer custody on t h e  p a r t  of h e r  f a t h e r ,  a s  
provided i n  t h e  o r i g i n a l  dec ree . "  

This  Court  has  c o n s i s t e n t l y  he ld  t h a t  i n  cus tody  c a s e s  

t h e  under ly ing  p r i n c i p l e ,  paramount t o  a l l  o t h e r s ,  i s  t h e  we l f a re  

and b e s t  i n t e r e s t s  of t h e  c h i l d  and no change i n  t h e  c h i l d ' s  cus-  

tody  w i l l  be al lowed except  where adequate  cause  t h e r e f o r  a r i s e s  

o u t  of a  changed c o n d i t i o n .  That  changed c i rcumstances  o r  con- 

d i t i o n s  a r e  based on t h e  p r i n c i p l e  t h a t  s t a b i l i t y  of home l i f e  of 

c h i l d r e n  i s  a  v i t a l  f a c t o r  t o  t h e i r  w e l l  being and t h e  t u r m o i l  of 



l i t i g a t i o n  must be minimized and somewhere brought  t o  an end. 

T h i s  Court  a l s o  r ecogn izes  t h e  s u p e r i o r  p o s i t i o n  of  t h e  t r i a l  

judge i n  such m a t t e r s  and w i l l  no t  d i s t u r b  t h e  t r i a l  c o u r t ' s  

f i n d i n g s  u n l e s s  t h e r e  i s  a  mis take  of l a w  o r  a  f i n d i n g  of f a c t  

n o t  supported by c r e d i b l e  evidence t h a t  would amount t o  a  c l e a r  

abuse of  d i s c r e t i o n .  Bayers v.  Bayers,  129 Mont. 1, 281 P.2d 

5 0 6 ;  I n  t h e  Matter of  t h e  Adoption of Dwayne Biery,  a  Minor Chi ld ,  

Mont . - - , 522 P.2d 1377, 1378, 31 St.Rep. 458. 

I t  i s  uncont rad ic ted  i n  t h e  r eco rd  t h a t  a f t e r  t h e  f i r s t  

yea r  under t h e  o r i g i n a l  cus tody  agreement t h e  c h i l d  became emo- 

t i o n a l l y  ill. The p a r t i e s  recognized t h i s  change of c o n d i t i o n  

and p h y s i c a l  custody was given t o  t h e  f a t h e r  a t  t h a t  t ime t o  s e r v e  

t h e  b e s t  i n t e r e s t  of  t h i s  c h i l d .  Dis regard ing  t h e  s t a t e d  i n t e n -  

t i o n s  of t h e  p a r t i e s  a t  t h a t  t ime and on ly  cons ide r ing  t h e  n a t u r a l  

consequences of t h e i r  a c t s ,  w e  view t h e  s i t u a t i o n  s o l e l y  from t h e  

p o i n t  of view of t h e  b e s t  i n t e r e s t s  of  t h i s  c h i l d .  

p h y s i c a l  custody of t h i s  c h i l d  i n  i t s  p r e s e n t  environment 

i s  a  f a c t  and has  been f o r  a  long pe r iod  of  t i m e ,  when viewed i n  

t h e  l i g h t  of t h e  format ive  y e a r s  of  a f o u r  yea r  o l d  c h i l d  a t  t h e  

t ime  she  came i n t o  t h e  p r e s e n t  environment a f t e r  an unsucces s fu l  

one yea r  from age t h r e e  t o  f o u r  y e a r s  i n  t h e  f i r s t  agreed  cus tody  

arrangement.  This  c h i l d  w i l l  be s i x  y e a r s  o l d  on March 16 ,  1975. 

There a r e  no a l l e g a t i o n s  of  u n f i t n e s s  o r  t h e  l i k e  be fo re  

t h i s  Court .  The change o f  custody i s  agreed  t o  have been success-  

f u l  i n  s o  f a r  as t h e  emotional  h e a l t h  of t h e  c h i l d  was concerned.  

There i s  no c o n f l i c t  on t h i s  po in t .  There i s  tes t imony i n  t h e  

r eco rd  from seven people ,  o t h e r  t han  t h e  p a r t i e s ,  who appear  t o  

have been f r i e n d s  of bo th  of t h e  p a r t i e s  and have observed t h e  

p r e s e n t  environment. They a l l  a g r e e  t o  t h e  h igh  q u a l i t y  of t h e  

p r e s e n t  cus tody  environment and t h e  h e a l t h y  emotional  e f f e c t  it has  

had on t h e  c h i l d .  

The r e t u r n  of  p h y s i c a l  custody t o  t h e  mother i s  based 



p r i m a r i l y  on t h e  materna l  d e s i r e  and l o v e  f o r  t h e  c h i l d  which 

i s  no doubt genuine and s i n c e r e .  The mother has  remarr ied  t o  a  

man who has  a  r e s p o n s i b l e  p o s i t i o n  o u t  of  t h e  s t a t e  of Montana 

and i s  paying suppor t  f o r  h i s  own c h i l d r e n  by a  p r i o r  marr iage.  

The s t e p - f a t h e r  d i d  n o t  appear  i n  c o u r t ,  s o  t h a t  any e v a l u a t i o n  

could  be made by t h e  t r i a l  c o u r t  concerning t h e  unders tanding 

and w i l l i n g n e s s  o r  q u a l i f i c a t i o n s  he might have t o  assume t h e  

r e s p o n s i b i l i t i e s  t h a t  would a t t e n d  t h e  moving of  t h i s  c h i l d  who 

has  formed s t r o n g  emotional  t ies  wi th  he r  own f a t h e r .  

A s  t h i s  Court  s a i d  i n  Biery:  

"Di rec t ing  our  a t t e n t i o n  t o  t h e  f i r s t  i s s u e ,  
w e  n o t e  t h a t  t h i s  Court  has c o n s i s t e n t l y  looked 
t o  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  i n  de te rmin ing  
custody.  [ C i t i n g  ca ses ]  I n  awarding t h e  cus tody  
of a minor, s e c t i o n  91-4515(1) s p e c i f i c a l l y  pro- 
v i d e s  t h a t  t h e  c o u r t  i s  t o  be guided: 

" 'By what appears  t o  be f o r  t h e  b e s t  i n t e r e s t s  of 
t h e  c h i l d  i n  r e s p e c t  t o  i t s  temporal  and i t s  mental  
and moral we l f a re  * * * '  
"The p a r e n t ' s  r i g h t  t o  t h e  cus tody  of her  minor 
c h i l d  is  n o t  an a b s o l u t e  one,  even though it be 
conceded t h a t  she  i s  a  f i t  and proper  person.  I n  
a l l  such c a s e s  t h e  c r u c i a l  f a c t o r  i s  t h e  c h i l d ' s  
w e l f a r e , . b o t h  m a t e r i a l  and psychologica l ,  cons ide r -  
i n g  i n  p a r t i c u l a r  t h e  t i e s  of a f f e c t i o n  t h e  c h i l d  
has  formed and t h e  consequences of breaking t h o s e  
t i e s .  * * *" 

The agreed f a c t s  i n  t h i s  c a s e  demonstra te  s e v e r a l  i n t e r -  

r e l a t e d  changes of c o n d i t i o n  t h a t  would war ran t  c o n s i d e r a t i o n  by 

t h e  c o u r t ,  inasmuch a s  t hey  bear  d i r e c t l y  on t h e  w e l f a r e  of  t h i s  

c h i l d ,  and t h e  t r i a l  c o u r t ' i s  ho ld ing  t h a t  none e x i s t  w a s  e r r o r .  

I n  view of t h e  h i s t o r y  of t h i s  c h i l d  and t h e  emotional  

problems t h a t  have s o  r e c e n t l y  j u s t  begun t o  d i sappea r  i n  t h e  

p r e s e n t  environment, we f e e l  t h a t  t o  uproot  he r  aga in  and p l a c e  

h e r  i n  a  s t r a n g e  home i n  ano the r  c i t y ,  w i th  a s t e p - f a t h e r  who i s  

unknown t o  t h e  c h i l d  o r  t o  t h e  c o u r t ,  a s  it r e l a t e s  t o  h i s  r o l e  

as a  f a t h e r ,  could have an extremely d e t r i m e n t a l  e f f e c t  on t h e  

c h i l d .  The record  be fo re  t h i s  Court  w i l l  n o t  j u s t i f y  t h e  uproot ing  



of t h e  c h i l d  from t h e  s e c u r i t y  she now f e e l s  and p l a c e  he r  i n  

an  environment of which t h i s  Court  i s  unsure .  

The judgment of t h e  d i s t r i c t  c o u r t  i s  r eve r sed  and t h e  

cause  remanded t o  t h e  d i s t r i c t  c o u r t  t o  p l a c e  l e g a l  custody i n  

t h e  f a t h e r  and provide  t h e  mother w i th  v i s i t a t i o n  r i g h t s  e q u i v a l e n t  

t o  t h o s e  enjoyed by t h e  f a t h e r  i n  t h e  o 1 dec ree  of d ivo rce .  

J u s t i c e  
., 

We concur:  

Chief J u s t i c e  

J u s t i c e s  


